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PROCEEDI NGS
(10: 02 a.m)

CHI EF JUSTI CE ROBERTS: We will hear
argument first today in Case 09-751, Snyder v. Phel ps.

M. Summers.

ORAL ARGUMENT OF SEAN E. SUMMVERS

ON BEHALF OF THE PETI TI ONER

MR. SUMMERS: M. Chief Justice, and may it
pl ease the Court:

We are tal king about a funeral. |If context
IS ever going to matter, it has to matter in the context
of a funeral. M. Snyder sinply wanted to bury his son
in a private, dignified manner. Wen the Respondent's
behavi or made that inpossible, M. Sﬁyder was entitled
to turn to the tort law of the State of Maryl and.

JUSTI CE SCALI A: Are we just tal king about a
funeral? That's one of the problenms | have with the
case. There was also this video that your client
wat ched, right, later, after the funeral.

MR. SUMMERS: There was a flyer that was
sent out prior to the funeral. W have the funeral and
we have what they described as the epic which was put on
the Internet afterwards, which --

JUSTI CE SCALI A: Right. Well, what does

that have to do with the funeral ?
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MR. SUMVERS: As the district court
expl ai ned, and the circuit court followed their |ogic,
and | think the facts at trial confirnmed this, that the

epic was essentially a recap of the funeral protest

i tsel f.

JUSTI CE SCALIA: That's fine, but it -- it
does not intrude upon the funeral. | nean, no. You
ei ther have two separate causes of action -- one is the

i ntrusi on upon the funeral and the other is the harm
caused by viewng this posting on the Internet -- but I
don't see how they both relate to intrusion upon the
funeral .

MR. SUMMERS: Well, the --

JUSTI CE SCALI A: And they wer e j ust
submtted to the jury as one big lunp, right?

MR. SUMMERS: Well, we had the flyer that
was subm tted, that was sent out before the funeral. W
have the facts of the funeral. And yes, the epic did --
of course, we focused on the personal, targeted coments
in the epic when we presented our evidence. But yes, it
was - -

JUSTI CE SCALI A: Suppose there hadn't been a
funeral protest, just the epic. Wuld that have
supported the cause of action you assert here?

MR. SUMVERS: I think that's a closer call.

4
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But when we have the personal --

JUSTI CE SCALI A: Yes or no?

MR. SUMMERS: | would say yes, because we
have the personal, targeted epithets directed at the
Snyder famly.

JUSTI CE SCALI A: Even though it's -- he
doesn't have to watch then? They are just posted on the
I nt ernet .

MR. SUMVERS: That's correct,

Justice Scali a.

JUSTICE SCALIA: It's his choice to watch
them but if he chooses to watch them he has a cause of
action because it causes himdistress.

MR. SUMVERS: Well, the . he has a cause of
action. That doesn't mean he's going to win. You still
have the pleading standards, the summary judgnent
standards, and the motion to dism ss standards.

JUSTI CE G NSBURG. Well, why does he have a
clain? As | understand it, after this case arose
Maryl and passed a statute putting tine, place, and
manner restrictions. | read that statute and it seens
to nme that there was nothing unl awful, nothing out of
conpliance with that statute, that was done here.

It was at considerabl e distance. There was

no i nmportuni ng anyone going to the funeral. It stopped
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before the funeral, the service, began.

Am | right that under the current statute
t his conduct was not unl awful ?

MR. SUMMERS: Justice G nsburg, the statute
wasn't in place at the time. But there's a conplicated
answer to the question, because they were positioned
about 30 feet fromthe main vehicle entrance to the
church, and they rerouted the funeral procession so they
were 200 to 300 feet away from --

JUSTICE GINSBURG: Didn't they stand where
the police told themto?

MR. SUMMERS: Well, they -- they told the
police where they wanted to stand and the police said
okay. So the police didn't say, pleése stand here.

They said -- in fact, they sent out a flyer --

JUSTICE GINSBURG. And it was there with the
know edge of the police and with the perm ssion of the
police.

MR. SUMMERS: It's true they did not violate
any crimnal statutes.

JUSTICE ALITO. Is there anything to suggest
that the Maryland | egislature, in enacting that statute,
I ntended to occupy the field of regul ations of events
t hat occur at funeral s?

MR. SUMMERS: | believe the Maryl and

6
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| egi slature made it clear that they didn't want people
to protest funerals in general. Wen you --

JUSTI CE GI NSBURG. But they didn't prohibit

MR. SUMMERS: They didn't prohibit it under
certain circunstances and in a certain --

JUSTI CE GINSBURG: Well, is this the case
whi ch the facts here neet.

MR. SUMMERS: For statutory enforcenent.
But what we are dealing with here is tort |aw

JUSTI CE SCALI A: That statute applies to any
protest at funerals: Protesting the Vietnam Wr,
protesting whatever. Your case involves, at least if we
accept your version of it, a protest\of t he dead sol dier
who -- who is going to hell and whose parents have
raised himto go to hell. So sinply to say you can have
a protest within a certain distance is not to say you
can have a protest within a certain distance that
defames the corpse. That's a different issue, isn't it?

MR. SUMMERS: That's our position, yes,
Justice Scalia. And --

JUSTI CE GINSBURG. If you knew just what was
goi ng on, do you suppose -- because this had been done
before. In fact, wasn't this the very sanme day they

pi cketed at Annapolis and at the State Capitol.
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MR. SUMMERS: They picketed, yes, those
t hree | ocations that day.

JUSTI CE GI NSBURG. So they knew what the
signs were going to be. Could they have gotten an
I njunction, do you suppose, against this protest?

MR. SUMMERS: | don't think they could have
bef orehand because al t hough you said we knew what the
signs were going to be, generally fromtheir pattern |
think we could guess what the signs nmay have been, but
you don't really know what the signs are going to be
until they show up. For exanple, in this case, they had

a sign that said "three straight boys," they had a sign
that said "God hates you, you are going to hell."

JUSTI CE Gl NSBURG. So yod could go into
court and say that the signs were this, that or the
other things at the State Capitol, the sane signs at
Annapolis; they're going to use the same signs at this
pr ot est.

MR. SUMMERS: As -- Justice G nsburg, from
our perspective, the signs that said "God hates you, you
are going to hell"™ referred directly to Matthew Snyder
and we woul d hope and believe that the district court
could enjoin those types of specific targeted epithets.

If, for exanple, this was done at a public

park in Montana, logically I think you could concl ude
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that it wasn't directed at the famly. But when you
show up at a 20-year-old marine's funeral and say "you
are going to hell"™ --

JUSTICE GINSBURG:. Did they have the "going
to hell" sign at the State Capitol and Annapolis?

MR. SUMMERS: They had -- the majority of
the signs were the sanme, yes.

JUSTI CE GI NSBURG. Those particul ar ones
t hat you nention, did they have those at the other two?

MR. SUMMERS: Yes. | believe the only ones
that they changed is they have a sign for each different
branch of the service. Mttt was a marine, so --

JUSTICE GINSBURG. So it sounds |like to you
it's the whole society, the whole roften society in
their view

MR. SUMMERS: |If we are forced to accept
their view, yes, Justice G nsburg, that's what they
testified to. M. Snyder's view, the view of the Fourth
Circuit, was that these "God hates you" and "You're
going to hell" signs specifically referred to Matthew
Snyder and the "Thank God for dead soldiers,” M. Snyder
certainly interpreted that as referring to his son,
because after all Matthew Snyder was the only deceased
mari ne/ sol dier at the funeral.

JUSTI CE Gl NSBURG: Where did -- you said the

9
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Fourth Circuit found that those signs targeted the
fam |y rather than the whole U S. society?

MR. SUMMERS: The "God hates you" and the
"You're going to hell" sign were the ones that the
Fourth Circuit said they can avoid that issue, because
they can sinmply say this was hyperbolic and protected
pursuant to its interpretation of M kovich under
defamation |l aw and then its extension of
Hustler v. Falwell.

JUSTICE ALITO. Do you think that the epic
is relevant as an explanation of some of the these
arguabl y anbi guous signs that were displayed at the
funeral ? For exanple, "You are going to hell," "God
hates you"; who is "you"? If you reéd the epic, perhaps
that sheds |ight on who "you" is.

MR. SUMMERS: It can shed light, but if you
put this in the context of a funeral-goer,

Justice Alito, what you have is -- it was a typica
funeral, famly nenbers driving in and --

JUSTICE ALITO. Well, yes, but the signs say
"you" and the argunent is made "you" doesn't nean
Matt hew Snyder; it nmeans a |arger group. And then you
have the epic, which is directed directly at Matthew
Snyder. Doesn't that show -- shed |ight on what "you"

meant on those signs?
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MR. SUMVERS: Correct, and that's where |
was going to go with that, Justice Alito. The epic
specifically referenced Matthew Snyder by nane,
specifically referenced Matthew s parents by nane. So
i n our judgnment, and the defendants testified that the
epi ¢ sort of explained, at least in their explanation,
expl ai ned the funeral protest itself.

JUSTICE BREYER: |'mnot certain that this
i s about the funeral. | mean, understand there was a
funeral in it, but the First Anmendnent question seens to
me a different, possibly a broader and different
question. Did your client see the signs? | gather from
the record he didn't see what the signs were; he just
saw tops of signs. So he didn't read anyt hing on the
signs, is that right?

MR. SUMVERS: He didn't read the content.

JUSTI CE BREYER: So he hadn't seen them So
how does -- how did your client find out that the signs,
the tops of which he saw at the funeral when the
denonstrators were standing, with the approval of the
police, 300 feet away, how did he find out what they
sai d?

MR. SUMMERS:. Your Honor, 2 days in advance
they sent out a flyer announcing they were going to

protest the funeral. They had Matthew Snyder's picture

11
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there. They clainmed they were going to protest at
St. John's Catholic dog kennel.

JUSTICE BREYER: Did they say in -- ny
gquestion is, how did your client find out these very
obj ecti onabl e things on the signs? How did he find out
what they sai d?

MR. SUMMERS: He found out about the
specifics of the signs --

JUSTI CE BREYER: Yes, that's what |I'm
I nterested in.

MR. SUMMERS: -- by going to the famly wake
i mmedi ately follow ng and seeing it on the tel evision.

JUSTI CE BREYER: Ckay. So now we have two
guestions. One is under what circunétances can a group
of peopl e broadcast on television sonmething about a
private individual that's very obnoxious, because at the
funeral you say that -- and | accept that from your
point of view -- that is very obnoxious. And the second
is to what extent can they put that on the Internet,
where the victimis likely to see it, either on
tel evision or by looking it up on the Internet?

Now, those are the two questions that | am
very bothered about. | don't know what the rules ought
to be there. That is, do you think that a person can

put anything on the Internet? Do you think they can put

12
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anything on television even if it attacks, say, the nost
private things of a private individual? Does
Maryl and's -- does Maryland's | aw actual ly prohibit
that? Do we know it does, and what should the rul es be
t here?

Have | said enough to get you talking?

(Laughter.)

MR. SUMMERS: Yes, Your Honor.

Ri ght now the rule we are stuck with is
Hustler v. Falwell for intentional infliction of
enotional distress, and the --

JUSTI CE GI NSBURG. Your claimis that
Hustler was a -- Falwell was a public figure and the
Snyder famly is not. So | think mhét | got from your
brief is you don't fall under that case because you are
not dealing with a public figure.

MR. SUMVERS: That's correct, Justice
G nsburg.

CHI EF JUSTI CE ROBERTS: Okay. Were you
fini shed answering Justice Breyer's question?

JUSTI CE BREYER: The nore you say about this
the happier I will be, because I'mquite interested.

MR. SUMMERS: The private targeted nature of
t he speech in our judgnment is what makes it unprotected.

So for exanple, the epithets directed at the famly

13
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woul d be unprotected. |If, for exanple, a person
repeatedly put on the web site that M. Smth has AlIDS
whether it's true or not, essentially at sonme point in
time it mght rise to the Ievel of an intentional
infliction of enotional distress. There would have to
be other facts conbi ned there.

CHI EF JUSTI CE ROBERTS: So you have no
objection if the sign said "Get out of Iraq,"” an antiwar
protest, in other words not directed at this particular
i ndi vi dual ?

MR. SUMVERS: Correct. | don't think --

CHI EF JUSTI CE ROBERTS: So no objection

t here?

MR. SUMMERS: | don't th{nk there' d be any
constitutional inpedinment to bringing -- or the
Constitution would not -- would bar that claimfrom

goi ng forward.

JUSTI CE SOTOVAYOR: Excuse nme --

JUSTI CE SCALIA: So the intrusion upon the
privacy of the funeral is out of the case then, right,
because that sign would intrude upon the privacy of thea
funeral just as much? That's not really what you are
conpl ai ni ng about. You are conpl ai ni ng about the
personal attacks, aren't you?

MR. SUMVERS: Yes, Justice Scalia, and |

14
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

t hink under a certain scenario, you could have,

regardl ess of the signs, you could have a scenario where
the funeral was disrupted and it was disrupted in this
case.

JUSTICE GINSBURG. It was or it wasn't.

MR. SUMMERS: It was, Justice G nsburg.

JUSTI CE G NSBURG. | thought that when the
service itself began the protesters stopped.

MR. SUMMERS: The police testified that, |
think it was, about 8 m nutes after the funeral started,
that the protesters left the area.

JUSTI CE SOTOVAYOR: Were they encouraged --

JUSTI CE SCALI A: | thought that they had to
come in a different entrance? |Is thét t he extent of the
di sruption?

MR. SUMMERS: Well, according to I believe
all the witnesses, yes, they had to conme in --

JUSTI CE SCALIA: In order to avoid the
pr ot est.

MR. SUMMERS: That, and they certainly took
away, according to the priest that was coordinating the
mass, they certainly took away the peaceful experience
that all private figures --

JUSTI CE SCALI A:  But you woul dn't have

objected to that if there weren't these nasty signs, you

15
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

just said, right?

MR. SUMMERS: No. | hope | said,
Justice Scalia, that under the right context, jut the
signs alone, if that's all we are saying, there's a sign
out there that says "God hates Anerica,"” | don't think
that we could have a claimthere. But if they in fact
di srupted the funeral, | do think in some set of facts
there could be a claim

JUSTI CE SCALI A: Al right.

JUSTI CE SOTOVAYOR: Counsel, I'mtrying to
tease out the inportance of the -- whether the person's
a private -- or public figure -- a private person or a

public figure. Does it nake a difference if | am
directing public comments to a publié or private figure?

MR. SUMMERS: Well, in the context of
def amati on we had the Rosenbl oom followed by the Gertz
deci si on.

JUSTI CE SOTOVAYOR: No, I'mtalking about in
terms of infliction of emotional distress. [If | am
talking to you as a Marine, if you were a Marine, and |
was tal king about the Iran war and saying that you are
perpetuating the horrors that America's doing and said
ot her things that were offensive, would you have a cause
of action because you are being called a perpetrator of

t he American experience?

16
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MR. SUMVERS: |'d think there'd be -- have
to be a lot nore facts involved, harassing type of
facts. The --

JUSTI CE SOTOVAYOR: But you are saying yes.
So public speech, speech on a public matter, if directed
to a private person, should be treated differently under
the law? | think that was part of what Justice Breyer
was asking. [Is that what your position is?

MR. SUMMERS: Public speech, even directed
to a private figure, should be treated differently than
as directed towards a public official.

JUSTI CE SOTOVAYOR: All right. And under
what theory of the First Amendnment would we do that?
What case woul d stand for, our case,\stand for the
proposition that public speech or speech on a public
matter should be treated differently depending on the
reci pient of the speech?

MR. SUMMERS: Gertz v. Welch treated the
public versus private figure status different, albeit --

JUSTI CE GI NSBURG: That was defamati on,
wasn't it?

JUSTI CE SOTOVAYOR: That was defamati on.
That's false -- truth or falsity.

MR. SUMVERS: Correct. Correct, but the

problemis, the only other case we have that deals with

17
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intentional infliction of enotional distress fromthis
Court is Hustler v. Falwell, and Hustler v. Falwell
clearly dealt with a public figure. The States have

I nterpreted Hustler v. Falwell as not applying to a
private figure.

JUSTI CE SOTOVAYOR: But have they done it in
the context of differentiating between public and
private speech?

MR. SUMMERS: Yes, there is an Illinois case
that we cited in the brief where it was specifically
said it was a matter of public concern, and they said
the plaintiff was not a public figure; therefore the --
just, you have to neet the elenents of intentiona
infliction of enotional distress.

JUSTI CE SOTOMAYOR: | was not tal king about
State cases. | was tal king about a Supreme Court case
t hat suggested that we would treat -- we would treat the
First Amendnent and the right to -- to speak on public
matters differently, depending on the person to whomit
was directed?

MR. SUMMERS: | think Gertz v. Welch says
that. Dun & Bradstreet says you have to at |east | ook

at the context of the situation.

JUSTI CE SOTOVAYOR: So it goes -- it goes to
the context. Now, going to the context of this speech,
18
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do we | ook at the words on a sign alone or do we | ook at
the entire context of what all of the other signs said
at the denonstration, to determ ne whether or not the
speech here was public or private speech?

MR. SUMMERS: | think you have to | ook at
the particular signs, because if you don't, anyone coul d
come up with a public concern, because they could direct
any type of epithets at a person. In the m ddle of
t heir paragraph they could say: |I'mfor taxes or |I'm

agai nst taxes, and therefore the entire statenent

woul d be --
JUSTI CE SOTOVAYOR: Well, in that case --
JUSTI CE SCALIA: M. Sumers, I'ma little
concerned at your apparent acceptancé of -- of the

proposition that if one cones up to a Mari ne and says,
you are contributing to a -- a terribly unfair war, that
that alone would -- would formthe basis for the -- the
tort of intentional infliction of an enotional distress.

What -- what are the requirenents for that?
| thought that it had to be outrageous conduct. Doesn't
It have to be outrageous conduct?

MR. SUMMERS: It does, Justice Scalia, and I
wasn't suggesting --

JUSTI CE SCALIA: Well, | nean -- | nean, why

accept that as -- as parallel to what -- to what you are

19
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claimng here?

MR. SUMMERS: And | hope | didn't. \hat I
meant to say, if | didn't, was there would have to be a
| ot nmore facts involved to rise to the |evel of an
i ntentional infliction of enotional distress case if you
just told the Marine, for exanple, you're not in favor
of the war.

JUSTI CE BREYER: \What about the -- taking --
i f you have an instance where the defendant has said on
television or on the Internet sonething absolutely
out rageous, you showed that. You show that it was
i ntended to and did inflict serious enptional suffering.
You show t hat any reasonabl e person would have known
that |ikelihood, and then the defendént says: Yes, |
did that, but in a cause, in a cause. And now -- in a
cause that we are trying to denonstrate how awful the
war is.

At that point | think the First Anmendnent
m ght not leave this alone. But if it's not going to
| eave this alone, there's where we need a rule, or we
need an approach or we need sonething to tell us how the
First Amendnent in that instance will begin to -- enter
and force a bal anci ng.

Is it that you want to say no, no punitive

danmages in such a case? O that you would have to

20
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i nsi st upon a particularly clear or a reasonable
connection between the private part of this and the
public effort?

Have you t hought about that at all? Because
that's where | am thinking and having trouble.

MR. SUMVERS: The -- | think the standard

shoul d be Hustler v. Falwell generally does not apply --

JUSTI CE BREYER: Hustl er -- Hustler v.
Fal well is defamati on.
MR. SUMMERS: | thought Hustler v. Falwell

was intentional infliction of emotional --

JUSTI CE BREYER: Intentional infliction,
okay, good. Thank you. Go ahead.

JUSTI CE KAGAN: M. Sunnérs - -

JUSTI CE BREYER: Well, answer then, please.

MR. SUMVERS: | think the rule should be
Hustler v. Falwell generally does not apply to a private
figure unless the defendant can show sonme conpelling
connection there, and if you -- if you --

JUSTI CE BREYER: Conpel |i ng.

MR. SUMVERS: O at |east reasonabl e,
rati onal connection. |In this case they don't even claim
there is a connection. They just used this nonent to
hi jack sonmeone el se's private event when they are

grieving over a 20-year-old child' s funeral.

21
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

JUSTI CE KAGAN: M. Summers, Hustler seens
to me to have one sentence that is key to the whole
decision, and it goes like this. It says:
"Qutrageousness in the area of political and soci al
di scourse has an inherent subjectiveness about it which
would allow a jury to inmpose liability on the basis of
the jurors' tastes or views or perhaps on the basis of
their dislike of a particular expression.”

How does that sentence -- how is that
sentence less inplicated, in a case about a private
figure than in a case about a public figure?

MR. SUMMVERS: Well at least in Hustler --
Justice Kagan, at least in Hustler v. Falwell we had a
traditional area of public discourse: We had a parody.
| believe the opinion went to great length to explain
t hat .

Here what we are tal king about is a private
funeral. | don't -- | would hope that the First
Amendment wasn't enacted to allow people to disrupt and
harass peopl e at soneone else's private funeral.

JUSTI CE GINSBURG: So --

JUSTI CE KAGAN: But that goes back to the
question that was asked previously about, suppose you
had a general statute that just said, there will be no

di sruptions of any kind at private funerals. You know,
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pi ck your distance, 500 feet, 1,000 feet, but sonething
that didn't refer to content, that didn't refer to

i deas, that just made it absolutely clear that people
could not disrupt private funerals. What harm woul d
that statute not address in your case?

MR. SUMMERS: Well, the States have -- in
the statutory case, they have the interest of penalizing
the offending party. |In tort law, the State's interest
is to provide a renmedy for its citizens. Under the
Fourth Circuit's interpretation of these facts, M.
Snyder has absolutely no remedy, none. He is a private
figure, a grieving father, and he is left w thout any
remedy what soever.

JUSTI CE Gl NSBURG. W ha&e ot her instances
where conduct is lawful, nmeets all the ternms of the
statute that's nmeant to govern protests at funerals, and

yet there is an award of damages pernitted.

VR. SUMVERS: | believe that the
Hustler v. Falwell was a -- had several tort clainms, but
there was no crimnal statute viol ated. | under st and

that it went the other way because of the public figure
status, but that would be an exanple.

Anot her exanple --

JUSTICE GINSBURG: Well, that was a -- |I'm
not asking you for an exanple where -- a Federal case
23
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where the conduct was permitted by the statute, by the
policemen there, and yet there was -- was a damage
awar d.

MR. SUMMERS: Justice G nsburg, | am not
aware of any case, but | think the -- if for exanple
soneone sued sonmeone for defamation, there probably
woul dn't be a statute that was violated so | don't -- |
woul d presunme --

JUSTI CE GINSBURG. |'mtalking about this
I ntentional infliction of enotional distress claimthat
you' re bringing.

MR. SUMVERS: O her than Hustler v. Falwell,
| do not have any Federal cases to cite to you. The
State cases we cited in our brief .

JUSTICE ALITO Is this the situation in
which all conduct that conplies with the Maryl and
funeral protest statute is lawful? If the Maryl and
| egi slature said this is the -- these are the exclusive
regul ations that apply here, so that if someone cane up
to M. Phelps at the funeral and spat in his face, that
woul d not be -- that wouldn't be illegal?

MR. SUMVERS: Justice Alito, | don't know
whet her that would be crimnally --

JUSTI CE ALI TO. Because it's not

specifically prohibited by the statute.

24
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

JUSTICE GINSBURG: Well, it certainly
woul dn't be because of the distance. | nean, you would
have to be a lot closer than the Maryland statute allows
to spit in soneone's face.

CHI EF JUSTI CE ROBERTS: Perhaps you woul d
li ke to answer Justice Alito's question.

MR. SUMMERS: | believe that you could
commt a tort and still be in conpliance with the
crimnal code, Justice Alito.

JUSTI CE SCALI A: M. Summers, can | ask you:
Suppose | don't think you have a cause of action for
I nvasi on of privacy when these people were at this
di stance fromthe funeral. But that was one of the
causes of action submtted to the jufy.

If | disagree with you on that cause of
action, | suppose | would have to say there has to be a
retrial now

MR. SUMMERS: O course this Court could do
that, Justice Scali a.

JUSTI CE SCALI A: So you have to support both
causes of action here, the intentional infliction of
enmotional distress and the invasion of privacy, right?

MR. SUMMERS: Yes, Justice Scalia. But
according to the Fourth Circuit, we agree that the

Respondents wai ved that issue by not appealing that
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i sSsue.

JUSTI CE SCALI A: Waived what issue?

MR. SUMVERS: The invasion -- or elenments of
t he invasion of privacy. They didn't contest that we
met the elenments of the tort. They -- they contested
t he constitutional issue, but not whether or not we net
the el enments of the tort.

JUSTI CE SCALIA: ©Oh, all right. OCkay.

MR. SUMVERS: |'d like to reserve the
remai nder .

CHI EF JUSTI CE ROBERTS: Thank you, counsel.

Ms. Phel ps.

ORAL ARGUMENT OF MARG E J. PHELPS

ON BEHALF OF THE RESPONDENTS

MS. PHELPS: M. Chief Justice, and nmay it
pl ease the Court:

VWhen nmenbers of the Westboro Baptist Church
entered an ongoi ng, extensive, public discussion and
wi de array of expressive activities taking place in
direct connection with the deaths and funeral s of
soldiers killed in Irag and Afghanistan, they did so
with great circunspection and they did so with an
awar eness of the boundaries that have been set by the
precedents of this Court.

JUSTI CE KAGAN: Ms. Phel ps, suppose --
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suppose your group or another group or -- picks a
wounded sol di er and foll ows himaround, denonstrates at
hi s hone, denonstrates at his workplace, denonstrates at
his church, basically saying a ot of the things that
were on these signs or -- or other offensive and

out rageous things, and just follows this person around,
day-t o-day.

Does that person not have a claimfor
intentional infliction of enotional distress?

MS. PHELPS: Any non-speech activity like
stal king, follow ng, inportuning, being confrontational,
could indeed give rise to a cause of action.

JUSTI CE KAGAN: Denpnstrations outside the
person's hone, outside the person's ﬁmrkplace, out si de
t he person's church -- denopnstrations, not disruptions,
but saying these kinds of things: You are a war
crimnal, you -- what -- would -- whatever these signs
say or worse?

MS. PHELPS: M answer, Justice Kagan, is:
No, | don't believe that that person should have a cause
of action or would under your cases have a cause of
action. You couldn't give that cause of action wthout
direct reference to the viewpoint, which is exactly what
happened in this case.

JUSTI CE SCALI A: M goodness. We did have a
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doctrine of fighting words, and you acknow edge that if
sonmebody said, you know, things such as that to his
face, that wouldn't be protected by the First Amendnent.

MS. PHELPS: We agree that fighting words
are |l ess protected under the First Amendnent.

JUSTI CE SCALI A:  Unpr ot ect ed.

MS. PHELPS: | will go with unprotected,
Justice Scalia. And if | may add this: Fighting words
require imm nence, they require proximty, and they
require a lack of those words being part of a broader
political or social --

JUSTI CE SCALIA: |Is that so? Do we know
t hat ?

MS. PHELPS: | beg your ﬁardon?

JUSTI CE SCALIA: Do we know that? |Is it the
criterion of the fighting words exception to the First
Amendnment that there be an actual fight? Certainly not
that. Is it a requirenent that there be a potential for
a fight? | doubt it.

VWhere -- where do you get the notion that it
has -- that there has to be an imm nent fight?

MS. PHELPS: | get the notion fromthe
series of cases starting within 7 years after your
Chapl i nsky case with the Goodi ng case and on down

t hrough t he Brandenburg case and on down --
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JUSTI CE SCALI A:  \Which say what ?
MS. PHELPS: That say that --

JUSTI CE SCALI A: The person was too renote?

The fight was not -- was not inm nent?

MS. PHELPS: The -- the definition, the

wor ki ng definition of "fighting words,” is that they

have to be words which by their nature are likely to

incite an

i mmedi ate breach of the peace and not occur in

the context of sone social, artistic, educational, or

political

ki nd of speech.

And if | may hasten to add, Justice Scali a,

t hese Respondents were not charged with fighting words.

The jury was not instructed to limt thenmselves to

fighting words. No elenment of the tort under which

liability

wer e peopl

Vi ewpoi nt

attached included fighting words.
The words that were at issue in this case
e froma church delivering a religious

commenting not only on the broader public

I ssues that the discussion was underway in this nation

about dying soldiers, about the norals of the nation --

JUSTI CE GI NSBURG. Ms. Phel ps, there is no

guestion that these signs and the signs |like that we saw

during the Vietnam War. But you had the denpbnstration

at the capitol, and you had the denonstrati on at

Annapol i s.

This is a case about exploiting a private

29
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

famly's grief and the question is: Wy should the
First Amendnent tolerate exploiting this bereaved famly
when you have so many other foruns for getting --
getting across your nessage, the very sane day you did?

MS. PHELPS: Right. So several pieces to
that, Justice G nsburg. Wen | hear the |anguage
"exploiting the bereavenent,” | look for: What is the
principle of law that cones fromthis Court? And the
principle of law, as | understand it, is wthout regard
to viewpoint, there are sone |limts on what public
pl aces you can go to, to deliver words as part of a
public debate.

If you stay within those bounds -- and under
these torts even, this notion of expfoiting, it has no
definition in a principle of |law that woul d gui de peopl e
as to when they could or could not. And if | may --

JUSTICE ALITO. Is it your -- is it your
argunent that the First Anmendnent never allows a claim
for the intentional infliction of enotional distress
based on speech unl ess the speech is such that it can be
proven to be false or true?

MS. PHELPS: In --

JUSTICE ALITO Is that your argunent?

MS. PHELPS: Wth a -- yes, Justice Alito,

and with a little bit nmore fromyour cases, if | may:

30
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

And not under an inherently subjective standard, and
where you're only claimng that the inpact of the speech
was adverse enotional inpact.

JUSTICE ALITO. Al right. Well, Justice
Kagan gave you one exanple. Let ne give you another
exanpl e along the sanme |ines.

Let's say there is a grandnother who has
rai sed a son who was killed in Afghanistan or in Iraq by
an |ED. And she goes to visit her son's -- her
grandson's grave, and she's waiting to take a bus back
to her hone. And while she's at the bus stop, soneone
approaches and speaks to her in the nost vile terns
about her son: He was killed by an I ED;, do you know

what | EDs do? Let nme describe it for you, and I am so

happy that this happened; | only wish | were there; |
only wish that | could have taken pictures of it. And
on and on.

Now, is that protected by the First
Amendnent? There is no false statenent involved and
It's purely speech.

MS. PHELPS: Right. And -- and it may give
rise to sonme fighting words claim depending on the
proximty and the context. And | would have to know
what - -

JUSTICE ALITO.  Well, it's an elderly
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person. She's really probably not

to punch thi

gr andnot her

S person in the nose.

rn --

in a position

JUSTI CE SCALI A:  And she's a Quaker, too.

(Laughter.)

MS. PHELPS: Yes. Let

us assune that the

had not done what M. Snyder

di

dinthis

case. M. Snyder fromthe nonent he | earned of his

son's death went to the public airways nmultiple times in

t he days i mmedi ately before and i mmedi ately after --

everybody --

to Justice Alito's question?

JUSTI CE SCALI A: Do you think that

CHI EF JUSTI CE ROBERTS:

What

IS your answer

Do you think the First

Amendnment woul d bar that cause of action or not?

narrow circunmstance where it didn't,

MS. PHELPS: There would have to be a very

That's my answer.

are situations where a tort of

enoti onal di

public debat

CHI EF JUSTI CE ROBERTS:

stress is allowed, even

e?

M. Chief Justice.

So you think there

i ntenti onal

infliction of

for a matter of

MS. PHELPS: Not public debate,

M. Chief Justice. That is not the

hypot heti cal

he posed ne.

CHI EF JUSTI CE ROBERTS:
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t he hypot hetical, that the person disagreed with the war
in lraq and the sending of Anerican troops there.

MS. PHELPS: Right, and knew that this
el derly woman was the grandnother of a soldier. And I
woul d ask the question in the hypothetical, how they

knew, which is why | was making reference to what M.

Snyder di d.

CHI EF JUSTI CE ROBERTS: The person sel ects
t he grandnot her because he thinks that will give maxi num
publicity to his views. Now, is -- does the First

Amendnment bar that cause of action or not?

MS. PHELPS: |If the grandnother entered the
public discussion, the First Amendnent bars it.

CH EF JUSTI CE ROBERTS: “EII, no --
Justice -- Justice Alito posed, the grandnother was
returning fromthe grave of her grandson. She didn't
enter the public discussion at all. So I'm anxious to
determ ne whether in those circunstances you think the
First Amendment allows that cause of action or not.

MS. PHELPS: | amreluctant to say that it
does not, M. Chief Justice. However --

JUSTI CE G NSBURG. But you gave the answer
bef ore about -- you said stalking.

MS. PHELPS: Right.

JUSTICE GINSBURG: Isn't this conparable to
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st al ki ng?

MS. PHELPS: And that's what | was trying to
liken it to, and that's what it sounds nore like to ne.

CHI EF JUSTI CE ROBERTS: Do you think it
satisfies the normal tort or |aw against stalking for
soneone to cone up to an individual and engage in
di scussion? | thought a | ot nore was required.

MS. PHELPS: Well, M. Chief Justice, |
woul d not file that claimfor that person, for that
el derly grandnother. | am not prepared, w thout know ng
nore, to say absolutely there could be no cause of
action. What | amprepared to say is there was
absolutely nmuch nore than that in this case.

JUSTI CE ALITG well, if\there -- if that --
there is a possibility there is a claimthere, then what
di stingui shes that fromthis case?

Now, | thought you were beginning to say
that ny hypothetical is different because M. Snyder
made his son into a public figure; and the question |
wanted to ask in that connection is whether every
bereaved famly menber who provides information to a
| ocal newspaper for an obituary thereby makes the
deceased person a public figure?

MS. PHELPS: Not the deceased person,

Justice Alito. W don't allege that the young nan dead
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was a public figure. W do --

JUSTICE ALITO. But if the grandnother
called up the | ocal paper and said, let me tell you
sonet hi ng about ny grandson --

MS. PHELPS: Yes.

JUSTICE ALITO. -- who was just killed in
Iraq. You know, he |iked football and canping.

MS. PHELPS: Right.

JUSTICE ALITO. That makes him -- that nmakes
her a public figure?

MS. PHELPS: It's getting closer. And
Justice Alito, if she went on then to say, and how many
nore parents like me and ny ex-wife are going to have to
suffer this way and when will this sénseless war end,
and |'ve gotten Congressman Miurtha on the phone and
tal ked about this situation, and |I'm against the war,
and then proceeded to repeat that question in the public
ai rwaves repeatedly, then a little church where the
servants of God are found say, we have an answer to your
gquestion that you put in the public airwaves and our
answer is you have got to stop sinning if you want this
trauma to stop happening --

CHI EF JUSTI CE ROBERTS: Your response --
your response to Justice Alito is dwelling on the facts

of this particular case.
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MS. PHELPS: Yes, sir.

CHI EF JUSTICE ROBERTS: I|I'minterested in
know ng what your position is on the broader question.
Can you imgine a circunstance where this sane type of
di scussion is directed at an individual and yet would
give rise to the tort of enotional distress?

MS. PHELPS: Yes, | can imgine,

M. Chief Justice.

CH EF JUSTI CE ROBERTS: |I'm sorry, can or
cannot ?

MS. PHELPS: | can.

CH EF JUSTI CE ROBERTS: You can.

MS. PHELPS: | can imagine that there could
be a circunmstance, a hypothetical, mﬁere t here was not
this level of involvement, and it was out of the blue
and it was up close, if | my use the term
confrontational .

CHI EF JUSTI CE ROBERTS: Okay. So if you
recogni ze that there can be a tort of enotional distress
in circunstances |ike that, isn't that, the factual
gquestion of whether it rises to that |evel of
out rageousness, which is part of the tort for the jury?

MS. PHELPS: | don't agree with that,

M. Chief Justice, because you have now taken an

i nherently subjective standard with the absence of any
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of these non-speech m sbehaviors. And now you are back
to only -- the only barrier between a person and their
First Amendnent right to robust public debate, including
this Court has said, outrageous statenents --

CH EF JUSTI CE ROBERTS: Does it make -- |I'm
sorry.

MS. PHELPS: -- with just that subjectively
I nherent standard, and that subjective statenent of
enmotional inmpact. This Court has said repeatedly --

CH EF JUSTI CE ROBERTS: Does it make a --

MS. PHELPS: -- we won't let that go.

CHI EF JUSTI CE ROBERTS: Does it make a
di fference, which seens to ne to be the case here, that
M. Snyder was sel ected not because df who he was, but
because it was a way to get maxi nmum publicity for your
client's particular nmessage?

MS. PHELPS: That is not accurate,

M. Chief Justice, with due respect.

CHI EF JUSTI CE ROBERTS: Well, assuming it is
accurate, does that make a difference?

MS. PHELPS: The notive of the speaker to
get maxi mum exposure, which every public speaker pines
for, looks for, strives for, and is entitled to -- does
not change the legal principle that's at play.

CHI EF JUSTI CE ROBERTS: Well, it m ght
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af fect whether or not the selection inflicts enotional
di stress for a reason unconnected with the individual
who is the subject of the enotional distress.

MS. PHELPS: Well, if --

CHI EF JUSTI CE ROBERTS: In other words, if
the person is selected because, as | indicated, it gives
maxi mum publicity, rather than because of a particul ar
connection to the matter of public debate, | wonder if
t hat makes a difference.

M5. PHELPS: | think it makes a difference
when you are | ooking at what role the plaintiff had in
t hat public discussion and how tied the words that they
seek to punish are to his role in that public
di scussion. | think that's how you éet to the point --

JUSTI CE KAGAN: Well, Ms. Phelps, let's say
that we disagree with you as to whether M. Snyder had
at all injected hinself into this controversy. O let's
take a case where it's clear that the father of the
fallen sol dier had not injected hinself, had not called
any newspapers, had not said anything to anybody, but a
group knew that this funeral was taking place, and was
there with the sanme signs, with the same -- are you --
are you saying that that nakes the difference? That
there, there would be a clainf

MS. PHELPS: |'msaying it does nmake a
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di fference, and no -- but no, there would not be a claim
there in ny opinion because --

JUSTICE KAGAN: So it's not a difference
that matters.

M5. PHELPS: It is a difference that matters
in sone neasure, | believe, Justice Kagan, in this
light. | believe that the unbrella of protection under
the First Amendment that this Court has established
firmy is speech on public issues. Sonmetines you get
under that unbrella because it's a public official or
it's a public figure, but the unbrella that you give the
protection for is speech on public issues.

Now, when a plaintiff conmes to your Court
and says, | want $11 nillion froma fittle church
because they canme forth with sonme preaching | didn't
like, I think it does make a difference for the Court to
| ook cl osely at what role did that man have in that
public discussion.

JUSTI CE ALI TGO But your argunent depends on
the proposition that this is speech on a matter of
public concern, is that correct?

MS. PHELPS: Absolutely, Justice Alito.

JUSTICE ALITO So let nme -- let ne give you
this exanple. Suppose soneone believes that African

Americans are inferior, they are inherently inferior,
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and they are really a bad influence on this country.
And so a person cones up to an African-Anmerican and
starts berating that person with racial hatred.

Now is that in -- this is just any old
person on -- any old African-Anmerican on the street.
That's a matter of public concern?

MS. PHELPS: | think the issue of race is a
matter of public concern. | think approaching an
i ndi vidual up close and in their grille to berate them
gets you out of the zone of protection, and we would
never do that.

JUSTI CE KENNEDY: But that's sinply --

JUSTI CE SCALI A: Excuse nme --

JUSTI CE KENNEDY: That s{nply poi nts out
that all of us in a pluralistic society have conponents
to our identity; we are Republicans or Denocrats, we are
Christians or atheists, we are single or married, we are
old or young. Any one of those things you could turn
into a public issue and follow a particul ar person
around, making that person the target of your comments;
and in your view because this gives you maxi mum

publicity, the nore innocent, the nore renoved the

person is, the greater the inpact -- the Justice Alito
hypot hetical in -- in -- in the grandnother case.
Sol -- 1 think -- | think your -- your
40

Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

public concern issue may -- may not be a linmting factor
I n cases where there is an outrageous conduct and where
there should be a tort.

MS. PHELPS: Well, but again, this Court has
gi ven substantial, |ongstanding protection to speech on
public issues, and how could it be gainsaid that the
dying soldiers is not on the |ips of everyone in this
country? And it is a matter of great public interest
and why they are dying, and how God is dealing with this
nation. Were you to consult the Joint Appendi x and see
that at the very same funeral, right outside the front
door of the church, were people with flags and signs
articulating the "God bl ess Anerica" viewpoint, and so
this little church -- ‘

JUSTI CE KENNEDY: But your position is you
can take this and you can follow any citizen around at
any point? That -- that was the thrust of the questions
from Justice Kagan.

MS. PHELPS: Not follow --

JUSTI CE KENNEDY: And -- and Justice Alito,
and it seens to ne that there -- you should help us in
finding sone line there.

MS. PHELPS: Yes, | will help you,

Justice Kennedy and | am pl eased to do that. Because we

don't do followaround in this church. We were
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1,000 feet away, 7 picketers, 1,000 feet away, out of
sight, out of sound, not just standing where the police
said to stand --

JUSTI CE KENNEDY: But in the -- but the
hypot heti cal s point out that there can be an intentional
infliction of enotional distress action for certain
har assi ng conduct.

MS. PHELPS: For harassi ng conduct, not for
speech. Not for public speech, Justice Kennedy.

JUSTI CE KENNEDY: But torts and crines are
commtted with words all the tine.

MS. PHELPS: | agree with that. And there
has never been any allegation in this case that the
words of the Westboro Bapti st Church\mere in any
category of | owvalue or |ess protected speech

JUSTI CE SCALI A: Let's talk

about subjectively. You're concerned about -- surely

fighting words is -- you know, whether sonmething is a

fighting word, that is a very subjective call, isn't it?
MS. PHELPS: | believe that your cases give

sonme good light on that, Justice Scalia.
JUSTI CE SCALI A:  You don't think it's
subj ective?
MS. PHELPS: There may be in sonme people's

m nd an el enent of subjectivity. M 20 years --
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JUSTI CE SCALI A:  You think that's solid,
absolutely, what's a fighting word, whereas what is an
outrageous statenent is very nmuch different fromwhat's
a fighting word? | don't see the difference.

Besides which, isn't it the case that in
order to recover for the tort of intentional infliction
of emotional injury, you have to substantiate the injury
with some physical manifestation, which the plaintiff
here had?

And ny goodness, for fighting words, you
don't even need that. You can just say, these words
angered ne to the degree that | would have been inclined
to fight. At least for this tort, you have to have
physi cal manifestations. \

Why isn't that a very objective standard?

MS. PHELPS: Well, because the Court said it
was i nherently subjective in the Falwell case. And I
think that the | anguage that Justice Kagan brought
forth, and there's a few nore paragraphs that foll ow,
identify why it's inherently subjective.

And the way this case was tried identifies
why it was inherently subjective, where although two
signs and then three were identified as actionable by a
strange readi ng of those words, all of the preachnents

of Westboro Baptist Church, including all of the signs
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at that picket, all of the other signs at other pickets,
and all their doctrines, went to a jury with that
i nherent --

JUSTI CE SCALI A: So your point depends --
depends upon the proposition that what is outrageous is
nore subjective than what is fighting words?

MS. PHELPS: Well, Justice Scalia, | nust
hasten to say this: | amnot a fan of the fighting
words doctrine. | do think it has problems. | just
don't think it applies in this case.

JUSTI CE GI NSBURG. The Court has made that a
very narrow category, hasn't it? | nean, we have not
al l owed the fighting words -- you say that to ne and |'m
i mmedi ately going to punch you in thé nose, because it
Is an instinctive reaction. | think the Court has
rejected spreading fighting words beyond that.

MS. PHELPS: And especially not to where
there's just enotional injury. That's where |
particul arly think, although Chaplinsky woul d have
suggested in sonme broad | anguage you would go that way,
you have not gone that way in any of the cases. And
again, | have to reiterate, you have required i nmedi acy
and intent.

VWhet her a fight ensues or not, | do

understand that hasn't been pinned down as a
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requirement. But in intent, it's your purpose, is to
mx it up with sonebody, not to go out and say: Nation,
hear this little church. |If you want themto stop
dying, stop sinning. That's the only purpose of this
little church. 1,000 feet away could not possibly be
fighting words.

JUSTI CE BREYER: We are still so worried
about the statenments on television and on the internet
and the know edge there. And I'mnot -- I'mstil
starting -- and | amtrying to get the sanme answer from
you | was trying to get fromyour coll eague.

Brandeis said the right to be |let alone was
the nost inportant, and so he nust have been thinking
there could be a tort there for intefference Wit h
privacy, and the First Anendnent doesn't stop State tort
| aws i n appropriate circunstances.

MS. PHELPS: Right.

JUSTI CE BREYER: And enotional injury,
deli berately inflicted, could be one. Now, and | think
It is one, but | see that in sonme instances that could
be abused to prevent sonebody from getting out a public
nmessage, and therefore, I'm |l ooking for a line.

Now, | et nme suggest a couple and see what
you think, and maybe you can think of some others.

You could have a judge make the deci sion,
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since the First Amendnent is involved, not the jury, and
the judge could say whether in this instance it was
reasonabl e for the defendant to think that it was

| nportant to interfere with the enotional |ife of that

i ndi vi dual .

You could say if that was so, there w |l
still be no -- there would be no punitive danages.
There could be ordi nary danages.

You could renmove all protection fromthe
defendant in an instance where the defendant nonethel ess
knew, actually knew, that they were going to cause an
I ndi vi dual who's private severe injury, enotional
injury, irrespective of their public nessage.

So what |'mdoing is sugéesting a number of
t houghts of ways of trying to do what I'"'mtrying to
acconmplish, to allow this tort to exist but not allow
the existence of it to interfere with an inportant
public nmessage where that is a reasonable thing to do.

Now, maybe this is inpossible, this task.

But I would |like your thoughts on it.

MS. PHELPS: Thank you, Justice Breyer. And
" mtaking that we are speaki ng now of the intrusion
claim and | believe that | could offer you a conpare
and contrast, two extrenmes that may hel p us here.

On the one hand, you have a body of |aw that
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cones under the headi ng of captive audience. And you
can go into that body of |aw and read all those cases in
one sitting, so to speak, from which you would concl ude
that it is very narrow, it is very limted, and there
must be sonme actual physical sound, sight, intrusion, if
you are tal king about invasion of privacy.

At the other extrenme, for a conpare and
contrast, is what they seek in this case, what the trial
judge gave themin this case, which is: 1[In an
unspecified period of tine that each individual wl
call their nmourning period, no one, at any time, any
pl ace, any manner, may say any word that that nourner
says caused nme enotional distress. That would chill too
much speech.

JUSTICE ALITO Wiy aren't the nenbers of
the famly -- why aren't the nmenbers of the famly of
t he deceased a captive audi ence at the funeral ?

MS. PHELPS: |If we were right outside the
door like the other expressers were in these exhibits,

t hey m ght have been. Your body of |aw about captive
audi ence, when you -- Hill v. Col orado, Madison,
Schenck. That line of cases recently, taking the

pi cketing -- where they, by the way, specifically said
at footnote 25 this isn't about content. You've got to

be up -- again, | wll uses the colloquial term-- up in
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your grill. The terml think the Court used was
confrontational .

Now, you can't be a captive audience with --
to sonmeone that you couldn't see when the test is --

JUSTICE ALITO. | thought the targeted
pi cketing of a person's house is not protected by the
First Amendnent.

MS. PHELPS: Focused picketing, per Frisby,
directly in front of can be regulated. And even in
Frisby, the Court --

JUSTICE ALITO  What's the difference
bet ween that and picketing around the site of the
funeral ?

MS. PHELPS: Proximty, justice Alito.
Because the captive audience doctrine, as fleshed out in
t hose abortion picketing cases, what you were | ooking at
was: |Is it practical for the person to avoid it w thout
having to run a gauntlet?

That's why you said i mages observable, the
only objection you can have there is content. Get up
and cl ose the blinds.

JUSTICE ALITO So it doesn't have to do
with whether this is a -- what you characterize as a
public funeral as opposed to a private funeral? That is

not the distinction you are relying upon any | onger?
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MS. PHELPS: Not primarily. | amprimarily
relying upon proximty. | do think that you could have
a public event where there was not an el enent of
vul nerability in the people going in. You m ght even
let themup in their grill. 1 don't know for sure, but
we don't have to worry about that.

JUSTI CE SOTOVAYOR: Counsel, | amfollow ng
your argunent that the bul k of your speech in the epic,
and even the bul k of your signs, involve public speech.

What you have not explained to ne is how
your speech directed at the Snyders constituted public
speech, or speech about a public matter. Because you
are tal king about themraising Matt hew for the devil,
teaching himto, | think, defy the cfeator, to divorce
and commt adultery.

At what point and how do we take personal
attacks and permt those, as opposed to -- | fully
accept you're entitled in sone circunstances to speak
about any political issue you want. But what's the |ine
bet ween doi ng that and then personalizing it and
creating hardship to an individual?

MS. PHELPS: Right. | believe, Justice
Sot omayor, that the line is where it was in this case:
Where the father used the occasion of the son's death to

put a question out in the public airwaves repeatedly.

49
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

JUSTI CE SOTOVAYOR: So if we disagree that
that made hima public figure, if we view himas a
private figure, is that enough to defeat your argunent?

MS. PHELPS: No, Justice Sotomayor.

JUSTI CE SOTOVAYOR: Assune that the Matthews
are private figures and you did this. So explain to ne
how you are protected by the First Anmendnent.

MS. PHELPS: |If without regard to what | abel
is put on a person who steps into the public discussion.

JUSTI CE SOTOMAYOR: You want to change ny
assunpti on.

MS. PHELPS: Ckay.

JUSTI CE SOTOVAYOR: We assune that he is a
private figure. You have now made a\public st at ement

and directed personal comments at an individual who is a

private figure. |Is that actionable?
MS. PHELPS: Well, | don't know, Justice
Sot omayor. | don't know that | can give you a

definitive answer as you have franmed it. Wat | can
tell you is that | think the Court would have great
difficulty making a rule of |aw that whether you cal
yoursel f private, public, limted, whatever, you -- not
t he person you're mad at over their words -- but you
step into the public discussion and nmake sonme public

statenents, and then sonebody wants to answer you.
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CHI EF JUSTI CE ROBERTS: Well, so that what
if -- did M. Snyder, the father, becone a public figure
sinply because his son was killed in Iraqg?

MS. PHELPS: No, M. Chief Justice. I

don't --

CHI EF JUSTI CE ROBERTS: Ckay.

MS. PHELPS: | don't allege that here.

CHI EF JUSTI CE ROBERTS: So if he didn't take
out -- if he didn't take out the usual obituary notice,

then this case should come out the other way?

MS. PHELPS: 1It's not the obituary notice,
M. Chief Justice, he went far beyond that.

CHI EF JUSTI CE ROBERTS: All right. Well,
|l et's just say he does nothing. He does not hi ng ot her
t han bury his son.

MS. PHELPS: Right.

CHI EF JUSTI CE ROBERTS: He is then not a
public figure?

MS. PHELPS: |If he does nothing we don't
picket him And | don't know --

CHI EF JUSTI CE ROBERTS: Well, that's because
i f he does nothing and it's not publicized, you don't
get the maxi mum publicity that your clients are | ooking
for. M questionis, if he sinply buries his son, is he

a public figure open to this protest, or -- or not?
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MS. PHELPS: | don't know in the context of
a war, if I can give a definitive answer to that. It
was not an issue of seeking maxi mum publicity; it was an
I ssue of using an existing public platformto bring a
vi ewpoi nt that was not being articulated. For two years
this church --

JUSTICE ALITO Wat if a parent is called
after the -- puts in the obituary information and call ed
by the | ocal newspaper and asked for a comrent, and he
says or she says, |'mproud of ny son because he died in
the service of our country. Does that -- is he stepping
into a public debate by doing that?

MS. PHELPS: How -- by however you call it
Justice Alito, a church or anybody hés the right to
answer that public comment; that is our position.

CHI EF JUSTI CE ROBERTS: Thank you, ©Ms.

Phel ps.

MS. PHELPS: Thank you.

CH EF JUSTI CE ROBERTS: M. Sumers, you
have 4 m nutes renmaining.

REBUTTAL ARGUMENT OF SEAN E. SUMMERS
ON BEHALF OF THE PETI TI ONER
MR. SUMMERS: Thank you, M. Chief Justice.
JUSTI CE KAGAN:. M. Sumers, could | ask you

to go back to an answer that you gave to one of ny
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col | eagues when you were |ast up there? You said that a
-- a nore standard antiwar denonstration, "get out of
lraq,” "war is imoral,"” at this funeral, same distance,
sane sized signs -- that a nore standard anti war
denonstration woul d be protected by the First Amendnent
froman intentional infliction of enotional distress
suit.

And |''m wondering why that is. [If you think
that what is -- what causes the |ack of protection here
Is the kind of glommng to a private funeral, the
exploitation of a private person's grief, the -- the
appearance for no other reason than to gain publicity at
a private event -- if that's the problem why doesn't it
al so apply to a standard, you know, Jget out of Iraq,"
"war is wong," kind of denonstration?

MR. SUMMERS: Justice Kagan, | say that is
a -- one, it's a much closer call, and two, | would | ook
to the facts of the case to see if the funeral itself
was di srupt ed.

But that isn't the facts of our case. The
facts of our case was one, that it was disrupted and
two, that it's personal, targeted assaults on M.

Snyder.
JUSTI CE KAGAN: Well, suppose it is not

di srupted and suppose -- and | know you that this is,
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t hat contest these facts -- that yours wasn't disrupted,
that they stopped when you started, that they were a
sufficient nunber of feet away fromthe funeral and so
forth.

So we are just talking the fact that there
are people who have -- who are appropriating and taking
advantage of a private funeral in order to express their
views, and they are in conpliance with all of the
content-neutral rules.

MR. SUMMERS: | would say that's a nuch
cl oser call and not the --

JUSTI CE KAGAN. But why is it a closer call?

MR. SUMMERS: |It's a closer call because
it's not a personal, targeted nature\of the attack on
the Snyder famly that we have in this case.

JUSTI CE KAGAN: So does that nean that now
we have to start reading each sign, and saying "war is
wrong" falls on one side of the line but "you are a war
crimnal” falls on another side of the line? |Is that
what we woul d have to do?

MR. SUMMERS: | think that, generally
speaki ng, yes, Justice Kagan. The court -- the district
court would have to | ook at the signs, as the district
court did in this case, and determ ne which one he

believed were directed at the famly and which ones were
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not. There was a comment earlier that all the signs
were presented. Well, all the signs were presented by

t he Respondents, not by M. Snyder. So we --

JUSTI CE SCALI A: | guess that that kind of a
call is always necessary under -- under the tort that
you're -- that you're relying upon. The conduct has to

be outrageous, right?

MR. SUMMERS: Correct.

JUSTI CE SCALI A: That al ways requires that
kind of a call, unless the tort is unconstitutional, as
applied to all -- all harminflicted by words.

MR. SUMMERS: Correct, Justice Scalia, the
el ement of intentional infliction of enotional distress
requi res outrageousness.

JUSTI CE KAGAN:  Well, that's true, but | was
assum ng a situation in which a jury found that the war
was wong, that a jury did find that outrageous; and the
guestion was were we going to reverse the jury verdict
because we -- the First Amendnent prohibited it?

MR. SUMMERS: Again, | believe that's a
closer call and I would say yes, if it's a general
statenment, does not disrupt the funeral, does not target
the famly, | would say that it's one, a nuch cl oser
call, and yes, it's nore likely that the Constitution is

going to prevent that claimfrom going forward.

55
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

The -- 1'd say --

CHI EF JUSTI CE ROBERTS: Thank you,

M. Summers. The case is submtted.
(Wher eupon, at 11:03 a.m,

above-entitled matter was submtted.)
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