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Jay W. Livingston, Esq. 
Livingston & Sword, P.A. 
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Palm Coast, Florida 32137

SPACE ABOVE THIS LINE FOR RECORDING DATA] -------------- - - - - -- 

SETTLEMENT AGREEMENT BETWEEN THE CITY OF FLAGLER
BEACH AND 110 HOLLY AVE. CORPORATION AND FLAGLER

BRIDGE BOATWORKS & MARINA, INC. 

THIS SETTLEMENT AGREEMENT, ( herein referred to as the " Settlement

Agreement ") is made and executed this day of , 2017, by and

between the CITY OF FLAGLER BEACH, a Florida municipal corporation ( herein referred to

as the " City "), and the owner of the subject property, 110 Holly Ave. Corporation, a Florida

Corporation, whose address is P. O. Box 280, Flagler Beach, FL 32136 ( herein referred to from

time -to -time as the " Owner" regardless of whether singular or plural ownership status). Flagler

Bridge Boatworks and Marina, Inc., a Florida Corporation, whose address is 145 Lehigh

Avenue, Flagler Beach, Florida 32136, ( herein referred to from time -to -time as the " Operator ") 

is the operator of the Marina on the Subject Property, as those capitalized terms are defined

herein, and is joining in this Settlement Agreement and consenting to be bound by its terms. 

WITNESSETH. 

WHEREAS, this Settlement Agreement is the result of a settlement of Case Number

2010 CA 000456 brought in the Circuit Court of the Seventh Judicial Circuit in and for Flagler

County, Florida (the " Lawsuit "); 

WHEREAS, on October 8, 2009, the City adopted Ordinance 2009 -17, which changed, 

in part, both how the City regulates vessels within its jurisdiction and revised the regulations



applicable to marinas located within the Tourist Commercial zoning district; 

WHEREAS, on September 16, 2010 the City adopted Ordinance 2010 -13 making further

revisions to the City' s regulations affecting vessels and liveaboard vessels; 

WHEREAS, Ordinance 2009 -17 and Ordinance 2010 -13 are collectively referred to

herein as the " Ordinance "; 

WHEREAS, in addition to the regulation of vessels and the permitted uses allowed at a

marina within the Tourist Commercial zoning district, the City also changed and modified the

parking requirements applicable to marinas and boat slips; 

WHEREAS, the Owner is the owner of fee simple title to certain real property consisting

of approximately 2. 077 acres of uplands and approximately 1. 623 acres of submerged lands, with

a total project area of 3. 7 acres, located at 127 Lehigh Avenue in the City of Flagler Beach, 

Flagler County, Florida, as more particularly described in Exhibit " A" attached hereto and

incorporated herein by this reference ( referred to herein as the " Subject Property "); 

WHEREAS, prior to the City' s adoption of the Ordinance the Owner constructed the

Marina as depicted in Exhibit "A "' (the " Marina "); 

WHEREAS, on February 18, 1999, the Florida Department of Environmental Protection

FDEP ") issued permit # 18- 140599- 001 -EI authorizing development of an 82 -slip marina, 

which may be utilized, in part, by liveaboard vessels subject to the general and specific

conditions of the permit; 

WHEREAS, on October 31, 2005 the FDEP agreed to a modification to permit # 18- 

140559- 001 -EI and issued permit modification # 18- 140599- 004 -EM, which, in part, modified

the permit to specifically allowed 50 of the 82 slips to be utilized by liveaboards and houseboats

subject to the general and specific conditions of the modification and the unchanged provisions

of the original permit. The original permit and the modification are collectively referred to

2



herein as the " Permit "; 

WHEREAS, in addition to the Permits the United States Army Corps of Engineers

USACOE ") also issued permit # 1997- 01994( IP -JG) authorizing, inter alia, construction of the

marina facilities.; 

WHEREAS, prior to the adoption of the Ordinance, the City considered boat slips as

additional parking spaces and did not consider such boat slips to generate a need for additional

vehicular parking; 

WHEREAS, the Owner previously assembled two ( 2) floating structures, which are

currently docked at slips at the Marina (the " Existing Floating Structures "); 

WHEREAS, 110 Holly Ave. Corporation and Flagler Bridge Boatworks and Marina, 

Inc. filed the Lawsuit against the City alleging both state preemption of laws regulating vessels

within the Intracoastal Waterway and interference with their vested rights; 

WHEREAS, on November 15, 2016 the Circuit Court entered a Final Order and

Judgment in the Lawsuit; and

WHEREAS, the Court held that the Ordinance is not preempted by Section 327.60, 

Florida Statutes; and

WHEREAS, the Court held that the Existing Floating Structures are floating structures

and not vessels as defined by Section 327. 02, Florida Statutes; and

WHEREAS, the Court held that the Owner and the Operator have vested and

grandfathered rights to utilize and operate the Marina consistent with the rights and obligations

set forth in the Permit, including the right to utilize 50 of the 82 slips for houseboats or

liveaboard vessels and the remaining 32 slips for transient vessels; and

WHEREAS, the Court held that the Existing Floating Structures are lawful pre- existing

nonconforming uses that may remain at the Marina; and
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WHEREAS, the Court held that the assembly of small personal watercraft and vessels

from premanufactured components for retail sale that are substantially similar to the Existing

Floating Structures at the Marina is a lawful pre- existing nonconforming use that may continue

at the Marina; and

WHEREAS, the Court held that the construction of boats, " i. e. the creating and building

of a boat from scratch or parts made on- site" is not a lawful use at the Marina; and

WHEREAS, the Court held that the City did not violate the Plaintiffs substantive due

process rights and that Plaintiffs were not entitled to any monetary judgment; and

WHEREAS, to clarify among themselves any issues not fully resolved by the Court and

to avoid the possibility of appeal and further protracted litigation, the parties desire to enter into

this Settlement Agreement to settle and resolve the Lawsuit. 

WHEREAS, the City of Flagler Beach Commission finds that this Settlement Agreement

is consistent with and a valid exercise of the City' s powers under the Municipal Home Rule

Powers Act; Article VIII, Section 2( b) of the Constitution of the State ofFlorida; Chapter 166, 

Florida Statutes; the City ofFlagler Beach Charter; all other relevant laws and regulations; and

the City' s police powers; 

WHEREAS, this Settlement Agreement shall constitute a full resolution and settlement

of all claims arising from or related to the Lawsuit; and

NOW THEREFORE, it is hereby resolved and agreed by and between the City and the

Owner that this Settlement Agreement is subject to the following terms and conditions: 

SECTION 1. RECITALS. 

The above recitals are true and correct and are incorporated herein by this reference and

form a material part of this Settlement Agreement upon which the City and the Owner have

relied. 
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SECTION 2. REPRESENTATION OF OWNER. 

a) The Owner hereby represents and warrants to the City that it is the Owner of

and controls the Subject Property. 

b) The Owner agrees to use the Subject Property and operate the Marina

according to all State and Federal permits and all regulations contained

therein. This representation shall be binding on the Owner, Flagler Bridge

Boatworks and Marina, Inc., and their respective heirs, tenant' s successors

and assigns. 

c) This Settlement Agreement shall be recorded in the Public Records of Flagler

County, Florida and shall run with the land and be binding on the Subject

Property, and inure to benefit of the Owner and the Operator and their

respective successors and assigns. 

SECTION 3. PERMITTED PRIMARY USES

The existing zoning for the Subject Property currently allows the following uses: 

a) Wet Slips. The Subject Property shall be permitted to use the existing 82 wet

slips for the docking and mooring of vessels, of any kind, as defined in the

Constitution of the State of Florida and in the Florida Statutes, including, 

without limitation, sailboats, navigable barges, houseboats and liveaboard

vessels, subject to the restrictions contained herein and in the Permit. The wet

slips shall be permitted to be used as follows in addition to any other use

allowed by the current Code of Ordinances and Land Development Code of

the City of Flagler Beach as they may be amended from time to time: 

i. Up to 50 slips for the mooring of houseboats, which may be assembled

at the Marina as provided herein, or any other vessels, which may

m



constitute liveaboard vessels or houseboats as defined by state statutes. 

Other than the two Existing Floating Structures allowed to remain

pursuant to the Court' s Order, no Floating Structures, as defined in

Section 192. 001, Florida Statutes, shall be allowed at the Marina. 

Notwithstanding other provisions contained herein, no additional

parking shall be required for the 50 slips described in this paragraph. 

ii. 32 of the 82 permitted slips are to be used solely for transient vessels

of any type. Notwithstanding other provisions contained herein, no

additional parking shall be required for the 32 slips described in this

paragraph. 

b) Fueling Station. Fueling facilities for vessels at the Marina are allowed by

existing City Code and shall be permitted so long as all required State, Federal

and local permits, and approvals, as may be required, are obtained. As long as

such fueling facilities are located at the Marina so that they only serve

transient vessels and vessels moored at the Marina and do not serve land

based vehicles and cars no additional parking shall be required for fueling

facilities at the marina. 

c) Boat Assembly. The assembly of houseboats at the Marina is permitted on

the Subject Property subject to the provisions contained herein. The

manufacture or construction of boats from scratch or parts made on -site is not

permitted on the Subject Property - -,: T4

For the purposes of this Settlement Agreement, the term

assembly" shall mean and include the construction and assembly of pre- 
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manufactured box units into the internal structure of the houseboat hulls, the

application of fiberglass to such frames to make the hulls water tight and

capable of navigation, and the assembly and finishing work of any and all

decks, cockpits, living quarters, helms, engine transoms and other components

and improvements necessary to complete the houseboats, for the mooring and

berthing of such houseboats at the designated slips at the Marina. P- i 

I h construction of the boxes to be assembled into the houseboat hulls, 

the framing, assembly and finishing work for the living quarters: ,+4 are all

permitted on -, itc at the \ Linii t. All components and parts that are assembled

in and on the finished hulls shall be pre- manufactured or built off -site before

being assembled and integrated into the houseboats. Such onsite assembly

shall include, tllt +± r, h, it not he liiilitcoi to. the houseboat hulls and

the application of fiberglass to make the hulls water tight and capable of

navigation. The assembly of the houseboat hulls shall be limited to hand tools

and rollers and under no circumstances will chop guns, sprayers, injection

molds or other industrial i _ 1, e methods and processes i

used

r - min vessel operations- 

l{3' icrci = ilZ, i i1_ *.; n, 1•,.' alll l\ l. ti nl l. of 111ii_ItiCh), 1t ln{ 

tl bt . „ ni!,_J int., the houseboat hulls i, iti 1ke

all _ 

Olis
I - 

1I, , , 1.. 1' P\ C,,!' l1. LL''! ' ItP: ill'__ ," t:U) i I, 1 , 1 \ V Ili :! I

t 1 n U it Ca: 
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lily k;P', 1lv O: CLw1: d lll, Owner Shall ` s" kcri

t' rl () Ilk 11, : 1110\\ 2d t0 COW LF ICI 11ki

l > Ct11 0 1 { 1U011: i Il llx i 011l Ill t11 lllRa_ 11 111 -oV

oI__1 houseboat i1.;, etiiiAk ii clio , c; to the Iarin l. No

additional parking shall be required for the boat assembly operation, including

any additional structures or buildings not existing at the time of this

Settlement Agreement, so long as any such structures or buildings are solely

for the purposes of ; iti, l the boat assembly operation. 

a) Dry Boat Storage. The storage of up to 36 vessels and boats on trailers or

storage racks is allowed on the Subject Property by the Permit and existing

code. Notwithstanding other provisions contained herein, no additional

parking shall be required for the Dry Boat Storage unless such use is increased

to the storage of more than 36 vessels. 

b) Boat Supply Shop. A ships store and bait and tackle shop on the Subject

Property is permitted by existing code so long as the floor area does not

exceed 4, 000 square feet. Notwithstanding other provisions contained herein, 

no additional parking shall be required for the boat supply shop so long as the

floor area does not exceed 4, 000 square feet. 

c) Boat Maintenance & Repair. The Marina is permitted to utilize the uplands

of the Subject Property for vessel maintenance and repair. Such use may

include, without limitation, a travel -lift or other facilities used to haul out

vessels and boats docked at the Marina, and may also include any and all

accessory uses necessary for the repairs and maintenance of vessels and boats. 

Notwithstanding other provisions contained herein, no additional parking shall
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be required for boat maintenance and repair. 

d) Boat Ramp. The existing boat ramp is permitted by existing code and may

be expanded by the Owner subject to all required Federal, State and local

permits. 

e) Caretaker Quarters. One single family residential dwelling unit for the

caretaker of the marina and his or her family is permitted by existing code. 

Notwithstanding other provisions contained herein, no additional parking shall

be required for the caretaker quarters. 

f) Restroom and Laundry Facilities. Attached or detached restroom facilities, 

including showers, and laundry facilities are permitted by existing code in any

ship' s store and bait and tack shop and elsewhere on the Subject Property for

vessel owners and their guests. As long as the facilities and amenities

described in this paragraph are only used by vessel owners and their guests or

transient vessels that navigate to the Marina no additional parking shall be

required for the uses described in this paragraph. 

g) Club House and Amenity Center. A clubhouse or amenity center for

owners of vessels docked at the Marina and their guests is permitted by

existing code. As long as the clubhouse or amenity center is used only by

owners of vessels docked at the Marina and their guests or transient vessels

that navigate to the Marina no additional parking shall be required for the uses

described in this paragraph. 

h) Restaurant. An up to 185 seat waterfront restaurant and bar in the existing

restaurant shell on the Property. The restaurant shall not be required to

provide more than 49 regular parking spaces and 2 handicap spaces, in

10



addition to the boat slips that also may serve as parking spaces. One boat slip

shall accommodate up to one hundred fifty square feet of restaurant floor area

or per three fixed seats or as established by the Florida Building Code, 

whichever is greater. 

The foregoing describes certain uses that are allowed by existing Code and judicial

interpretation of existing Code. Nothing provided herein shall be interpreted to relieve the

Owner, Operator, or any successor or assign from obtaining all necessary permits and approvals, 

including site plan approval, as applicable, unless such approvals have been specifically and

expressly waived herein. 
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SECTION 4. DENSITY. 

In addition to the use of up to 50 permitted slips for houseboats and liveaboard vessels, 

one residential dwelling unit on the upland portion of the Marina shall be allowed for the

caretaker quarters, as provided in Section 3( e) above. 

SECTION 5. DEVELOPMENT STANDARDS. 

The following development standards shall apply to the Subject Property: 

a) Maximum Building Height. The maximum building height, including the

maximum height for dry boat storage, on the uplands of the Subject Property

shall be thirty -five (35) feet. 

b) Parking. The Subject Property shall be exempt from the additional parking

requirements created by the Ordinance but shall not be exempt from any other

parking requirements except as specifically and expressly provided herein. 

The Owner and /or the Operator shall use its best efforts to ensure that all

employees, residents, invitees, licensees and guests, as the case may be, park

on -site or other lawful private parking areas so as not to park on or adjacent to

any public rights -of -way. The Owner and /or the Operator shall be permitted

to utilize the vacant property located on the opposite side of 5`" Street from the

Subject Property, which is designated Flagler County Property Appraiser' s

Number 12- 12 -31- 2425- 00830 -0010, if the Owner and/or the Operator is able

to secure a lease for such purposes. Notwithstanding the foregoing, the Owner

and /or the Operator is not waiving any rights it has to utilize public rights -of- 

way for parking purposes as is permitted by the City' s Code of Municipal

Ordinances and Land Development Regulations but shall use its best efforts to

ensure that such use only occurs after available private parking areas on -site
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or otherwise are full or in situations where temporary activities necessary for

the development, improvement of the Subject Property or operation of any

business thereon restrict the available private parking onsite or otherwise. 

c) Buildings. The locations and sizes of buildings shown on the attached

Exhibit " A" are allowed and in conformity with this Settlement Agreement

and any applicable local, State and Federal laws and regulations. Additional

buildings and structures may be constructed to the extent they are permitted

by this Settlement Agreement or the codes and ordinances of the City in place

at the time of the proposed construction so long as any additional buildings or

structures do not require additional parking beyond that already existing on

the Subject Property. 

d) Utilities. The Subject Property is located wholly within the municipal limits

of the City and is therefore within the City' s water and wastewater service

areas. All proposed permanent uses within the Marina will be served by

central water and sewer services. The City shall be the potable water and

wastewater service provider for the Marina and the occupants of any slips

with water and sewer connections. 

SECTION 6. EXISTING FLOATING STRUCTURES

The two Existing Floating Structures docked at the Marina on the effective date of this

Agreement shall be permitted to remain and will count towards the 50 houseboats permitted at

the Marina. 

SECTION 7. LAND DEVELOPMENT CODE APPLICABILITY. 

This Settlement Agreement is the result of settled litigation and expressly recognizes and

confirms the vested rights acquired by the Owner on the Subject Property prior to the adoption of
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the challenged legislation. Those rights determined herein to have vested and which are no

longer lawful conforming uses shall be allowed to continue as lawful nonconforming uses as

provided in the Land Development Code. The Subject Property and the uses permitted thereon

as specified in this Settlement Agreement shall be exempt from the provisions added by the

Ordinances to the City' s Code of Ordinances and Land Development Regulations. The

foregoing exemption shall include, without limitation, the following sections from the City' s

Code of Ordinances in effect on the date of this Agreement, which shall not apply to the

Subject Property: 

Section 2. 06.08.5( 2)( d); 

Section 2. 06.08.5( 2)( e); 

Section 2. 0608.5( 3)( b); 

Section 2. 06.08.6 in its entirety; 

Section 2.06.08.7( 1); and

Section 2.06.08. 7(3). 

The vested rights outlined herein shall not be considered abandoned for any reason other

than written notice by the Owner to the City of its intent to abandon the rights to develop

and use the property as more specifically described herein. 

SECTION 8. SETTLEMENT AND RELEASE OF CLAIMS

The parties to this Settlement Agreement hereby release and forever discharge each other, 

their employees and agents and all other persons, firms or entities, whether known or unknown, 

from any and all claims arising out of the Lawsuit. The parties hereto warrant and represent that

the claims in connection with which this release are given have not been assigned in whole or in

part. Upon execution and recording of this Settlement Agreement the plaintiffs in the Lawsuit

shall file a voluntary dismissal of the case with prejudice. After both parties have completed the
14



execution of this Settlement Agreement, counsel for the parties shall file all necessary documents

to dismiss any pending motions and /or appeals. If any party is required to bring any litigation

based upon a breach of this Agreement, the prevailing party shall be entitled to recover all

reasonable attorneys' fees and paraprofessional fees, expenses and costs at trial and on appeal. 

SIGNATURES ON NEXT PAGE(S)J
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Signed, sealed and delivered

in the presence of: 

Print Name: 

Print Name: 

Signed, sealed and delivered

in the presence of: 

Print Name: 

Print Name: 

STATE OF FLORIDA

COUNTY OF

110 Holly Ave Corporation, 
a Florida corporation

By: 
Howard Sklar, President

Flagler Bridge Boatworks and Marina Inc., 

a Florida corporation

M. 
Howard Sklar, President

THE FOREGOING INSTRUMENT WAS ACKNOWLEDGED BEFORE this

day of , 2017, by Howard Sklar, as President of both 110 Holly Ave
Corporation, a Florida corporation, and Flagler Bridge Boatworks and Marina Inc., a Florida

corporation who is personally known to me or who has produced

as identification, and who executed the foregoing
Waiver, Release and Settlement Agreement and acknowledged to and before me that he /she

executed said instrument for the purposes therein expressed freely and voluntarily. 

NOTARY SIGNATURE

Print Name: 

Notary Public, State of Florida
Notary Comm. No.: 
My Commission expires: 
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ATTEST

Penny Overstreet
City Clerk

17

City of Flagler Beach
A Florida Municipal corporation

0.

09
Linda Provencher, Mayor

Date: 



EXHIBIT " A" 

AS- BUILT" SURVEY

RESTAURANT PARKING LAYOUT

AND

LEGAL DESCRIPTION OF SUBJECT PROPERTY
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SETTLEMENT AGREEMENT BETWEEN THE CITY OF FLAGLER
BEACH AND 110 HOLLY AVE. CORPORATION AND FLAGLER

BRIDGE BOATWORKS & MARINA, INC. 

THIS SETTLEMENT AGREEMENT, ( herein referred to as the ** Settlement

Agreement-) is made and executed this day of ' 1017, by and

between the CITY OF FLAGLER BEACH. a Florida municipal corporation ( herein referred to

as the - City-), and the owner of the subject property. 110 Ho11,N Ave. Corporation, a Florida

Corporation. whose address is P. O. Box 280. Flagler Beach, FL 32130 ( herein referred to from

time -to -time as the - Owner- regardless of whether singular or plural okknership status). Flagler

Bridge Boahvorks and Marina, Inc.. a Florida Corporation. \ x-hosc address is 145 Lehigh

Avenue, Flagler Beach. Florida 32136. ( herein referred to from time -to -time as the - Operator-) is

the operator of the Marina on the Subject Property, as those capitalized terms are defined herein. 

and is joining in this Settlement Agreement and consenting to be bound by its teens. 

If I TVEVSET11.- 

WHEREAS, this Settlement Agreement is the result of a settlement of Case Number 2010

CA 000456 brought in the Circuit Court ofthe Seventh Judicial Circuit in and for Flagler County. 

Florida ( the - 1- a"' SUit"). 

WHEREAS. on October R. 2009. the City adopted Ordinance 2009- 17, which changed. in

part, both how the City regulates %csscis % ithin its jurisdiction and raised the regulations



applicable to marinas located v ithin the -tourist Commercial zoning district: 

WHEREAS. on September 10, 2010 the City adapted Ordinance 2010- 13 making further

revisions to the CitV' s regulations affecting v csscls and IIveaboard v cssels: 

WHEREAS, Ordinance 2009 -17 and Ordinance 2010- 13 are collectix ely refcoed to

herein as the " Ordinance ": 

WHEREAS, in addition to the regulation of %esscls and the pennittcd uses allowed at a

marina within the "I`nurist Commercial zoning district, the City also changed and modified the

parking requirements applicable to marinas and boat dips; 

WHEREAS, the Owner is the oN tier of fee simple title to certain real property consisting

of approximately 2. 077 acres of uplands and approximately 1. 023 acres of submerged lands. with

a total proiect area of3. 7 acres. located at 12 7 Lehigh Avenue in the C' itF of Flagler Beach, Flagler

Countv. Florida. as more particularly described in Exhibit " A" attached hereto and incorporated

herein by this reference ( referred to herein as the " Subject Property ") - 

WHEREAS, prior to the City' s adoption of the Ordinance. the Owner constructed the

Marina as depicted in Exhibit " A "' ( the ' Alarina "). 

WHEREAS. on February 18, 1999, the Florida Department of Environmental Protection

FDF P"') issued permit n 1 R - 1 40599 -()t:) I - E l authorizing dex elopment ofan 82 -slip marina. ek-hich

may be utilized. in part, by fix- eaboard vessels subject to the general and specific conditions of the

permit, 

WHEREAS, on October 31. 2005 the FDFP agreed to a modification to permit ; j Is- 

140559- 001 - FI and issued pennit modification t IS- I 4();()()-() 04- E\ I. which. in part. modified the

pennit to specifically allcnvcd 50 of the 82 . bps to he utilized hV hveaboards and houseboats

subject to the general and specific conditions ofthe modification and the unchanaged provisions of

the original permit. The original pennit and the modification are collecti cly referred to herein as
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the - Pcrintt

WHEREAS, in addition to the Permits the [ Aped States .=finny Corps of Engineers

t' SACOF -) also issued permit : r 1997- 019Q4( IP -J(;) authoriaing. inico, alia. construction ofthe

marina facilities., 

WHEREAS. prior to the adoption of the Ordinance. the Cite considered boat slips as

additional parking spaces and did not consider such boat slips to generate a need for additional

chicular parking: 

WHEREAS, the O%ner previously assembled two ( 2) floating structures, which are

currently docked at slips at the ;Marina ( the " Existing, Floating Structures") 

WHEREAS. 1 10 Holly Ayc, Corporation and Flagler Bridge Boatworks and Marina, file, 

filed the Lawsuit against the Cite alleging both state preemption ( 1f laws regulating vessels within

the Intracoastal Waterway and interference with their vested rights: 

WHEREAS. on ?tioycmber 15, 201 b the Circuit Court entered a Final Order and Judgment

in the Lawsuit; and

WHEREAS, the Court held that the Ordinance is not preempted by Section 327. 00. Florida

Statutes: and

WHEREAS. the Court held that the Existing Floating Structures arc floating structures

and not vessels as defined by Section 327. 02, Florida Statutes: and

WHEREAS, the Court held that the Ow=ner and the Operator have rested and

grandfathered rights to utilize and operate the Marina consistent % Ith the rights and obligations set

torth in the Pennit. including; the right to utilize 50 ot' the 82 slips fur houseboats or liyeaboard

vessels and the remaining 3? slips fi }r transient yescl; and

WHEREAS, the Court held that the Existing Floating: Structures are lawful pre - existing

nonconf' Ortning uses that tna1 remain at the :! farina: and



WHEREAS, the Court iwid that the assembly Of small personal watercraft and %esscls

tro in premanufactured components I'Or retail sale that are substantially similar to the Existing

Floating Structures at the Marina is a Ia" tuI pre - existing nonconton nin- use that may cont Inuc at

the Marina.- and

NIMEREAS. the Court held that the construction ofboats, " Le. the creating and building

of a boat from scratch or parts made on- site" is not a lawful use at the Marina, and

WHEREAS. the Court held that the Cit} did not violate the Plaintiffs substantive due

process rights and that Plaintiff's u,cre not entitled to any monetary judgnnent: and

WHEREAS, to clarify aniong themselves am, issues not fully resolved by the Court and

to avoid the possibility of appeal and further protracted litigation. the parties desire to enter into

this Settlement Agreement to settle and resolve the Lawsuit. 

WHEREAS. the City of Flagler Beach Commission finds that this Settlement Agreement

is consistent with and a valid exercise of the City' s powers under the Munieilral Flonre Rule Po>e c- rs

let: Article VI 11. Section 2( b) cal the Constitution of the State of I-Iori(hv Chapter 166, Florida

Statutes: the City of FYa1zler Reach (' hartcr: all other relevant lam s and regulations: and the City' s

police powers; 

WHEREAS. this Settlement Agreement shall constitute a full resolution and settlement of' 

all claims arising from or related to the Lawsuit; and

NOW THEREFORE, it is hereby resolved and agreed by and between the City and the

Owner that this Settlement Agreement is subiect to the tollow ing terms and conditions: 

SECTION 1. RECITALS. 

I'hc above recitals are true and correct and are incorporated herein by this reference and

form a material part of this Settlement Agreerent upon which the C ity and the Owner ha%c relied. 
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a) The Owner hcrch> represents and warrants to the Ci/ y/ hu/ It is tile (}« ncro/ 

arid controls { huSuh' cct Property

b) The Okkner agrces to use the Sub ect Property an(] operate the Marina according

in all State and Fohxa| pcnnits and all regulations contained therein. This

representation shall hc binding oil the (} uncr. Hauer Bridge 0uaLwm, ks u/ x] 

Janna. Inc.. and their rcsl, oc kch6n, tenant' s successors arid assigns. 

o) This Settlement Agreement shall be rcu`n!cd in rhc Public Records wfF| xu cr

oun'` Florida and xhuU run with the land arid 6c binding on the Subject

Property. and inure to benefit of the () vnncr and the [) peru| or and 1hoir

respcctivo successors and assigns. 

SECTION 3. PERMITTED PRIMARY USES

Tile existing zoning tor the Subject Property currently allow s tile foilm% int, uses: 

u) Wet Slips. Tile Su{nec1 Property yhuU hcpenni/ tcJ |^ uw the existing 82 oc

slips for the docking arid mooring of ` cssc) y^ ( if' an} kiud, as defined in the

Constitution of the State of Florida an(] in the Florida Statutes. Indud/ og, 

without limitation. sailboats. nu, iuuh| o barges, houseboats and Uvcuhnan1

ruaads. subject k/ the restrictions contained herein and in the Pennb, The wet

slips ubuU be pooniUcd to he used as hJ| wx^ in aJJid, m x` any other use

allowed hvthccunr/V[ odcof(} rdmaoccx and Land Dcvdmpmcnt Code o[ thc

hynfHogdor Beach a` thc! nouybc amended bxxotime /nonuc: 

L. pk` 5U slips h, r the mooring o[| n` osrhoutx. xhich may hcassembled

at the Marina as pnxidcd herein. or any other csscs, which nno} 

c.` nsthu( c| ixcukmu] vessels , v houseboats u~ defined by state scUxtes. 



Other titan the two Lxistin-, Vloatim Structure, allmNed to remain

pursuant to the Court' s Order. no Floating Structures. as defined in

Section N-2. 00], I' lorida Statutes, shall he allmNed at the ' Marina. 

Notwithstanding other provisions contained herein. no additional

parking shall be required for the 50 slips described in this paragraph. 

ii. ?? ofthe ? permitted slips arc to be used solely far transient vessels of

WIN, type. Nomithstanding other previsions contained herein, no

additional parking shall be required for the 2) slips described in this

paragraph. 

b) Fueling Station. Fueling facilities fitr vessels at the Marina are allowed h 

existing City Code and shall be pennitted so long as all required State. Federal

and local pennits. and approvals. as may he required. are obtained. As long as

such fueling facilities are located at the Marina so that the%, only serve transient

i essels and vessels moored at the :Marina and do not serve land based vehicles

and cars no additional parking shall be required far fueling facilities at the

marina. 

c) Boat Assembly. The assembly of houseboats at the Marina is permitted on the

Subject Propert} subject to the provisions contained herein. The manufacture

or construction of boats from scratch or parts made on -site is not permitted on

the Subject Property. For the purposes of this Settlement Agreement. the. teen

assembly' - shall mean and include the construction and assembly of pre - 

maitutactured box units into the internal structure ( if' the houseboat hulls, the

application of liberglass to such frames to make the hulls water tight and

capable ofnacigatwn. and the assemble and finishing t ork of anv and all decks, 

0



cockpits. living, quarters, heists, engine transoms and tither compor3cnts and

improvements necessary to complete the househoats, fi5r the mooring and

herthin" Of suc: h houseboats at the designated slips at the Manna. Fhc

construction of the hoaxes to be assembled into the houseboat hulls. the framim-1, 

assembly and finishing work tOr the living quarters arc all permitted on -site at

the Marina. All components and parts that arc assembled in and oil file finished

hull, shall he prc- manufactured or built off -site before being assembled and

integrated into file houseboats. Such onsite assembly shall include. but not he

limited to, the houseboat hulls and the application of fiberglass to make the hulls

water tight and capable of nay igation. The assemhly of' the houseboat hulas

shall be limited to hand tools and rollers and under no circumstances will chop

guns, sprayers, injection molds or other industrial methods and processes used

in vessel manufacturing operations be allowed. Assembly of houseboats and

construction of the boxes to be assembled into the houseboat hulls shall be

permitted at the Marina until all fifty (50) of the liyeahoard slips are occupied

at which time the houseboat construction and assembly operation shall cease. 

After the fifty ( 50) liyeaboard slips are occupied the Owner shall only be

allo -wed to construct and assembly additional houseboats at the Marina, as

provided herein, if an mk ticr of a houseboat chooses too iea c the Marina. No

additional parking; shall he required for the boat assembly operation, including

any additional structures or buildings not existing at the time of this Settlement

Agrectment. so long as any such structures or buildings are solely fior the

purposes of v esscl repair and the boat asscmbly operation. 

a) pry- Boat Storage. The storage of up to Y) v essek and boats on trailers or



storage racks is allcMCd 011 the Subicct Propert} b thc f' crinit and emBing

code. ' Nkltcyithstandin(, ether provisions contained herein, no additional parking

shall he required for the DI-) Float Storage unless such use is increased to the

storage of more than 0 ressels. 

b) Beat Supple Shop. A ships stare and halt and tackle shop rfn the Suhiect

Property is permitted h} existing code so long a: the floor area does not exceed

4. 000 square feet. Nt) tck ithstanding other provisions contained herein, no

additional parking shall he required for the beat supple shop so lung as the flour

area does not exceed 4. 000 square feet. 

c) Boat Maintenance & Repair. I he vlarina is permitted to utilize the uplands

Of the Subject Property for vessel maintenance and repair. Such use may

include. without limitation, a trai el -lift or other facilities used to haul Out

vessels and beats docked at the ' farina. and may also include any and all

accessory uses necessary fOr the repairs and maintenance of v essels all(] boats. 

Notwithstanding other provisions contained herein. no additional parking shall

be required for boat maintenance and repair. 

d) Boat Ramp. l the existing.; boat ramp is permitted by existing Code and play be

expanded by the Owner subject to all required Federal. State and local permits - 

c) Caretaker Quarters. (-) Ile single family residential d " yelling unit fin the

caretaker of the tmarina and his or her family is permitted bv existing code. 

Notwithstanding other prop isions contained herein. no additional parking shall

be required for the caretaker quarters. 

t) Restroom and LaundrN Facilities. Attached or detached restroom facilities. 

including showers, and laundry facilities are permitted by existing code in any



sfilp*s store and bait and tack , hop and hc1c ort the SLII)Jccl Property !'or

esse I mN ners and their guests. AsIcing as the to I I It I e, and at ncnit I es described

in this paragraph are Only used hN % cssel okkners and their guests or transient

tiessels that navigate to the Manina no additional parking shall he required for

the uses described in this paragraph. 

g) Ctub House and Amenity Center. -\ Clubhouse Or anIC111tV Center t' or owners

of xcssels docked at the Marina and their guests Is permitted by existing code. 

As long as the Clubhouse or arnenit\ center iss used only h\ owners ot' vesscis

docked at the Marina and their guests or transient \ essels that na\ igate to the

Marina no additional parking shall he required fi) r the uses- described in this

paragraph. 

h) Restaurant. An up to 188 seat waterfront restaurant and har in the existing

restaurant she]] on the Property. The restaurant shall not he required to provide

more than 4() regular parking, spaces and -1 handicap space,, in addition to the

boat slips that also may serve as parking spaces. One hoat slip shall

accommodate up to one hundred fifth square feet ot' restaurant floor area or per

three fixed seats or as established by the Florida Building Code. whichever is

greater- 

The foregoing describes certain Uses that are allowed by existing Code and Judicial

interpretation of' exlstlilg(-' ode. ' nothing prop idedherein shall be interpreted to relive the Owncr. 

Operator. or any Successor or assign from obtaining all necessary permits and appro als, including

site plan approval. as applicable. unless Such apprm a],, have heen specificaliv and expressly

valved herein. 



SEUVION 4. DENSITY. 

In addition to the use ofup tt, 5() pcminted slips for houseb') ats and It\ caboard vessels. one

residential dxcUing Unit Oil ( lie upland portion o[ ikcMarina * huU hcaU.' xcd 6n the caretaker

quarters. oa provided in Section ]( c) uh.` x c. 

SECTION 5. DIEVELOPMENTSTANDARDS. 

The K` U)" iogdc^ < stonJunjsxhaUupp/) kndne6ub-J*cct  

u) Maulmoxmm Building Height, Thcnnuxirnun, building height. indoding the

maximum height Kv dry, boat ykvugc oil the up) unds mfde Subject Property

shall hc/ hirty- ftre( 35) feet 

b) Parking. The Subject shall be exempt froxn the additional parking

requirements created by the Ordinance but shall mx bceNcmpt froill ally other

parking requirements except as, puci6cuUy and expressly provided herein, The

Owner and \ v the Operator shall use its best efforts n, ensure that all . 

residents. invitccs, I Icensees and guests, as tire case mav be. park on- sitc or other

uwfu| pnkatcnurbingurcu,* m its riot k` park oil or adjacent to) any public rights- 

of-way. The (} uncruud or the Operator xhuU be pcnninud to utilize the vacant

property located oil the opposite xidco( j/' Street from the Subject y, 

which is designated F| agler County Properly Appraiser' s Number 12- 12' 31- 

242j' OU83o' 00|( Li[ the() vncr and ' rthe Operator i» able k` secure a lease tor

such purposes. Notridhyiuoding| hc the Ounerundor the Operator

Is nut ou/%ing any rights it has to uVD/ e public liov parking

Purposes as m pennitud h} dxcCi/ y' v (( Ac r[\ lun cipu| Ordinances and Land

Development RCi,1u) ononS bo, ybuU use its best cfthnak, ensure that such use

ouk, occurs after uvui| oNe /\ ate parking areas .` n' x Ile or otherwise are full or



in situations where temporary activities necessar% I'Or the developrticnt, 

imprm emcnt of the Subject Property or operation of ally hliSUICSS thereon

restrict the available private parking onsite or othenyise. 

c) Buildings. The locations and sires of' buildings shown on the attached Exhibit

A" are allowed and in conforl"Ity With this Settlement agreement and any

applicable local. State and Federal laws and regulations. Additional buildings

and structures may be constructed to the extent they are permitted h} this

Settlement .-Ngreemem or the codes a xi ordinances of the City in place at the

time of the proposed construction so long as any additional buildings or

structures do not require additional parking beyond that already existing on the

Subject Property. 

d) Utilities. The Subject Property is located wholly within the municipal limits of' 

the City and is therefore within the City' s water and wastewater service areas. 

All proposed permanent uses within the klarina k% III he smed by central water

and sewer services. The City shall he the potable %%ater and wastewater sery ice

provider for the 1larina and the occupants of any slips kith water and sewer

connections. 

SECTION 6. EXISTING FLOATING STRU "CTURES

The tvNo Existing Floating Structures docked at the Marina, on the effective date of this

Agrecrment shall be permitted to remain and will count towards the SO houseboats permitted at the

Marina. 

SECTION 7. LAND DEVELOPNIENT CODE APPLICABILITY. 

This Settlement Agreement is the result ot' settled litigation and expressly recognizes and

confirms the jested rights acquired h} the Ohv ner` on the Subject Proper - }v prior to the adoption of
i' i



the JhalIengccl Ie'. isIatIoil, I hose rIUht4 detenilintd hrrein r} ha%e vestcd and MiicII are no Ionger

lawful conform ng uses shall he aII(, vved to continue as Li fui noncont6nning uses as provided in

the Land Dec elopment Code. I he Suhjcct l' roperty and the uses pcnnitted thereon as specified in

this Settlement Agreement shall be exempt tiotn the provisions added by the Ordinances to the

City' s Code of' Ordinances and Land Development Regulations. The foregoing exemption shall

include, without limitation, the following sections from the City' s Code of Ordinances in

effect on the date of this Agreement. which shall not apple to the Subject Property: 

Section 2. 06. 08.5( 2)( d); 

Section 2. 06.08.5( 2)( e): 

Section 2. 0608.5(3)( b); 

Section 2. 06.08.6 in its entiret-; 

Section 2. 06.08. 7( 1); and

Section 2. 06.08. 7( 3). 

The vested rights outlined herein shall not be considered abandoned for anx reason other

than written notice bN the O-*4ner to the City of its intent to abandon the rights to develop

and use the property as more specifically described herein. 

SECTION 8. SETTLEMENT AND RELEASE OF CLAIMS

rhe parties to this Setticment Agreement hereby release and fOrev r discharge each other. 

their employees and agents and all other persons. firms or entities. whether known or unknown. 

frorn any and all claims arising; out of the Law-SUiL The parties hereto warrant and represent that

the claims Ill connection with which this release are given have not been assigned in whole or in

part. upon execution and recording of this Settlement agreement the plaintiffs in the Lawsuit

shall file a coluntary dismissal of the case %%Ith prejudice. After both parties have completed the

execution ofthis Settlement , Agreement. colrnsel for the parties shall file all necessary doctunents



to disn. iss an) bending motions and or appeals. If any parrs} is rcyuired to bring an} litigation

based upon a breach of this Agreement. the preaailing part} shall be entitled to reco%er all

reasonable attorneys' legs and paraprotessional fees. expenses and costs at trial and on appeal. 

SIG ATI "RES Q,V NEXT PAGE(.S)/ 
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Signed, scaled and dell\ ered 1 I() v A vc Corporation, 10. 

in the presence of': a Florida cicorporation

t Name: 

Signed. scaled and delivered
in the presence of- 

A

krni ame- 

Pri t Name: 

STATE OF FLORIDA
COUNTY OF

BV: 

Howard Sklar, President

Flagler Bridge Boatworks and Manna Inc., 
a Florida corporation

A
By:— -

1

Howard Sklar, President

THE FOREGOING INSTRUMENT WAS ACKNOWLEDGED BEFORE thls/ t day
of

2017, by Howard Sklar, as President ot' both I 10 Holly Ave Corporation. a
oFlor a

THE

n, and Flagler Bridge Boatworks and Marina Inc.. a Florida corporation who is
personally known to me or who has produced

as

identification. and who executed the foregoing Waiver, Release and Settlement Agreement and
acknowledged to and before me that he/ she executed said instrument for the purposes therein
expressed freely and voluntarily. 

A NN C M A R' AAVDI% 

Corrrrass,on: 1 C3126

My Comm Ex;ires n - 2

NOTARY SIGNAT;(YIE

7tPrint Name: 46- k
Notary Public, State of Florida
Notary Comm. No.:- 6r(=,--/C 31.7,(p
My Commission expires:_ ?— - X-- 4!141

114



ATTEST

Penny 0% erstreet
City Clerk

I:, 

City of Flagler Beach
A Florida Municipal corporation

BY

Linda Provcricher. Mayor
Date: 



EXHIBIT " A" 

AS- BUILT" SURVEY

RESTAURANT PARKING LAYOUT

AND

LEGAL DESCRIPTION OF SUBJECT PROPERTY
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