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IN THE CIRCUIT COURT OF THE SEVENTH JUDICIAL CIRCUIT, 
IN AND FOR FLAGLER COUNTY, FLORIDA 

 
 

CITY OF PALM COAST, a Florida 
governmental entity, 
 
                      Plaintiff, 
 
vs. 
 
BBI CONSTRUCTION MANAGEMENT, INC., 
a Florida profit corporation; NO FAULT LLC, a 
foreign limited liability company; S&ME, INC., 
a foreign profit corporation; and WESTFIELD 
INSURANCE COMPANY, a foreign profit 
company, 
 
                      Defendants. 
____________________________________/ 
 

 
 

          CASE NO.:   

PLAINTIFF’S COMPLAINT 
 

Plaintiff, City of Palm Coast, hereby sues Defendants, BBI Construction 

Management, Inc., No Fault LLC, S&ME, Inc., and Westfield Insurance Company, and 

alleges as follows: 

PARTIES, JURISDICTION, AND VENUE 
 

1. This is an action for damages exceeding $30,000.00, exclusive of interest, 

fees, and costs. 

2. Plaintiff, City of Palm Coast (“Plaintiff”), is a city located in Flagler County, 

Florida.  

3. Defendant, BBI Construction Management, Inc. (“BBI”), is a Florida profit 

corporation with its principal place of business located at 4639 NW 53rd Avenue, 

Gainesville, Florida 32653.  BBI is licensed to do business in the state of Florida.  
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4. Defendant, No Fault LLC (“No Fault”), is a foreign limited liability company 

with its principal place of business located at 11515 Vanstory Drive, Suite 100, 

Huntersville, North Carolina 28078.  No Fault is licensed to do business in the state of 

Florida. 

5. Defendant, S&ME, Inc. (“S&ME”), is a foreign profit corporation with its 

principal place of business located at 2724 Discovery Drive, Suite 120, Raleigh, North 

Carolina 27616.  S&ME is licensed to do business in the state of Florida. 

6. Defendant, Westfield Insurance Company (“Westfield”), is a foreign profit 

corporation with its principal place of business located at One Park Circle, PO Box 5001, 

Westfield Center, Ohio, 44251.  Westfield is licensed to do business in the state of Florida.  

7. Venue and jurisdiction are proper in Flagler County, Florida pursuant to 

Sections 48.193(1)(a) and 47.011, Florida Statutes, as Plaintiff’s causes of action accrued 

in Flagler County, Florida, and Defendants conduct business in Flagler County, Florida. 

FACTUAL BACKGROUND 

8. Plaintiff is the owner of real property located at 18 Florida Park Drive North, 

Palm Coast, Florida 32164, which is known and referred to as James F. Holland Park 

(“Holland Park”).  

9. In early 2018, Plaintiff sought to design and construct additional 

improvements to Holland Park, including but not limited to, expansion of the existing 

playground, replacement of the bocce ball courts, sports activity lightening, construction 

of a maintenance building, and other various renovations (the “Project” or the “Holland 

Park Phase 2 Improvements Project”).  
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10. Inclusive in the Holland Park Phase 2 Improvements Project was the design 

and construction of an interactive water feature (the “Splash Pad”).  

11. The City entered into an agreement with S&ME to act as the designer of 

record for the Project.  See S&ME Contract, attached and incorporated hereto as Exhibit 

“A”.  

12. On or about February 19, 2018, Plaintiff and BBI entered into an agreement 

for BBI to act as the construction manager for the Project.  See BBI Contract, attached 

and incorporated hereto as Exhibit “B”. 

13. Pursuant to its Contract, BBI provided pre-construction services in addition 

to construction management services.  Inclusive in these pre-construction services was 

scheduling and conducting meetings to discuss procedures, progress, coordination, and 

scheduling of the work to be performed.  Relevant here, BBI was also to advise the City 

on selection of materials and provide recommendations on factors related to construction 

quality and maintainability/durability.  See Exhibit “B”.  

14. On or about April 5, 2019, Westfield issued a Payment and Performance 

Bond to BBI with regard to the Project.  See Bond, attached and incorporated as Exhibit 

“C”.  

15. Thereafter, BBI entered into an Agreement with No Fault for No Fault to act 

as the poured-in-place (“PIP”) supplier and subcontractor for the Splash Pad.  See No 

Fault Purchase Order, attached and incorporated hereto as Exhibit “D”. 

16. Pursuant to S&ME’s design, the Splash Pad is composed of, among other 

components, a compacted subgrade, a concrete sub deck, and poured-in-place (“PIP) 

deck surfacing.   
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17. The Splash Pad uses an onsite reservoir tank, as well as a filtration and 

chemical system during operation.   

18. During operation, water is directed from the tank, to the filtration and 

chemical system, and out spray nozzles and other water feature elements on the Splash 

Pad. 

19. For the Splash Pad to perform properly, among other things, the water must 

return back to the reservoir tank through deck drains and a subterranean piping system. 

20. On April 22, 2021, the Splash Pad reached substantial completion, and on 

May 14, 2021, the Splash Pad was open for public use. 

21. Thereafter, the City began noticing issues with the Splash Pad.  The City 

promptly notified S&ME, as the designer of record, and BBI, as the construction manager.  

Unfortunately, the issues continued to get worse.  The issues include but are not limited 

to the following: 

a.  delamination and micro-foaming of the Splash Pad surfacing; 

b.  failure of the jumping jets; 

c.  underperformance of the pumping and filtration system; 

d. water retainage in the buffings; 

e.  failure of the PIP mixture; 

f. the No Fault PIP materials, due to their porous nature, allow water to 

seep through them, thereby causing water to be trapped and delayed in 

returning back to the reservoir tank; and 
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g. large quantities of water and chemicals are wasted due to the delay/loss 

in water returning back to the reservoir tank for the reasons described 

above. 

22. In October 2021, the City closed the Splash Pad for the season with the 

understanding that BBI would coordinate necessary repairs with other involved parties.  

BBI installed a fence at the perimeter at that time.   

23. Unfortunately, BBI did not commence repairs.  BBI later advised that given 

its belief that the issues and defects were attributable to design responsibilities of S&ME, 

BBI would not commence repairs without involvement of S&ME or another designer.   

24. The City repeatedly followed up with involved parties an effort to get the 

parties to commence and complete repairs.  Unfortunately, the Defendants have still 

failed to fix or even commit to perform any repairs to address the outstanding deficiencies.   

25. Inclusive in the design and construction deficiencies are the following:  

a. the reservoir tank fails to retain and recycle enough water to keep the 

Splash Pad operational due to the porous nature of the No Fault PIP 

materials;  

b. the No Fault top finish surface and lower No Fault sub-surface materials 

absorb undetermined volumes of water during the Splash Pad’s 

operation; 

c. improper directionality of some of the feature sprays; 

d. deck slope deficiencies; 

e. sub deck slopes vary significantly and do not fully comply with the 

Florida Building Code; 
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f. some areas of the sub deck have an excessive slope, while others have 

no appreciable slope, which is in violation of the Florida Building Code; 

g. large wet deck areas have no established drain system in violation of 

the Florida Building Code; 

h. numerous locations allow water to escape by the edges and limits of the 

sub duck, and no sub deck drains were provided for or installed to 

capture that water, thereby causing additional water to be lost;  

i. the constructed bench wall obstructs large areas of the wet deck (and 

sub deck) perimeter, causing water to accumulate on the wet deck in 

violation of the Florida Building Code; and 

j. numerous spaces around the perimeter appear to not have the required 

4-foot wide wet deck which must slope away from the interactive water 

feature surfaces at 2% to 4%. 

26. To date, the Splash Pad remains closed and inaccessible to the general 

public. 

27. On April 12, 2022, Plaintiff sent Notices of Claim Pursuant to Chapter to the 

Parties.  See 558 Notices, attached and incorporated hereto as Composite Exhibit “E”. 

28. As a result of Defendants’ independent and collective negligence, 

breaches, actions, and omissions on the Project, Plaintiff has suffered damages, which 

include but are not limited to, costs incurred and to be incurred in investigating the defects 

and deficiencies at the Splash Pad, costs incurred and to be incurred for repairing and 

remediating the Splash pad (including costs related to the PIP removal); loss of use and 

enjoyment of the Splash Pad; lost profits; costs incurred and to be incurred for additional 
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City time and labor to assist, manage, and conduct investigative, repair, and remediation 

efforts (including time and labor related to the PIP removal); consequential damages; 

prejudgment interest; and attorney’s fees and costs. 

29. Plaintiff has retained undersigned counsel to represent it in this case and is 

obligated to pay reasonable attorney’s fees. 

30. All conditions precedent to the filing of this action have been satisfied, 

fulfilled, or otherwise waived.  

COUNT I – BREACH OF CONTRACT AGAINST BBI 

31. Paragraphs 1 through 30 are hereby incorporated as though fully set forth 

herein. 

32. On or about February 19, 2018, Plaintiff and BBI entered into a written 

agreement for BBI to act as the construction manager for the Splash Pad.  See Exhibit 

“B”. 

33. The Contract is a valid and enforceable agreement. 

34. BBI breached the Contract by: 

a. failing to construct the Splash Pad in accordance with the contract 

documents, approved plans and specification, the Florida Building 

Code, and industry standards; 

b. performing defective work, which includes but is not limited to concrete 

sub-deck deficiencies, which did not conform which industry standards, 

the Florida Building Code, and the Project plans and specifications; 

c. selecting an unsatisfactory, inappropriate, and defective PIP surface 

material for the Splash Pad; 
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d. failing to provide sufficient or accurate recommendations as to the 

quality, maintainability, and durability of the PIP surface material for the 

Splash Pad; 

e. using an unsatisfactory, inappropriate, and defective PIP surface 

material for the Splash Pad; 

f. failing to ensure water was properly introduced to the Splash Pad once  

the PIP surface material was installed; 

g. failing to ensure proper operation of the Splash Pad prior to project 

completion;  

h. failing to complete its scope in a good and workmanlike manner; 

i. failing to ensure quality assurance; and 

j. failing to immediately repair deficiencies. 

35. Plaintiff has demanded that BBI comply with its contractual obligations, but 

BBI has failed to do so. 

36. As a direct and proximate result of BBI’s material breach of the Contract, 

Plaintiff has suffered and will continue to suffer damages, which include but are not limited 

to, costs incurred and to be incurred in investigating the defects and deficiencies at the 

Splash Pad, costs incurred and to be incurred for repairing and remediating the Splash 

pad (including costs related to the PIP removal); loss of use and enjoyment of the Splash 

Pad; lost profits; costs incurred and to be incurred for additional City time and labor to 

assist, manage, and conduct investigative, repair, and remediation efforts (including time 

and labor related to the PIP removal); consequential damages; prejudgment interest; and 

attorney’s fees and costs.  
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WHEREFORE, Plaintiff demands judgment against BBI for damages, 

repair/remediation costs, loss of use, lost profits, pre and post judgment interest, 

additional City time and labor, consequential damages, attorney’s fees and costs, and 

any and all other relief the Court deems just and proper.  

COUNT II – BREACH OF EXPRESS WARRANTIES AGAINST BBI 

37. Paragraphs 1 through 30 are hereby incorporated as though fully set forth 

herein. 

38. On or about May 27, 2021, BBI provided to Plaintiff a written warranty which 

stated it “warrants all labor and material for the [Project], in accordance with the plans 

and specifications, for a period of two years from the date of substantial completion for 

each area or building as detailed below.”  See BBI Warranty, attached and incorporated 

hereto as Exhibit “F”. 

39. As stated explicitly, inclusive in that warranty is the Splash Pad.  See 

Exhibit “F”. 

40. Pursuant to Section 3.5 of the General Provisions of the BBI Contract, BBI 

agreed to the following language: 

a. “The Contractor warrants to the Owner and Architect that materials and 

equipment furnished under the Contract will be of good quality and new 

unless the Contract Documents require or permit otherwise.  The 

Contractor further warrants that the Work will conform to the 

requirements of the Contract Documents and will be free from 

construction defects, except for those inherent in the quality of the Work 

the Contract Documents require or permit. . . .”  See Exhibit “B”. 
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41. Further, Pursuant to Section 12.2.2.1 of the General Provisions of the BBI 

Contract, BBI agreed to the following language:  

a. “In addition to the Contractor’s obligations under Section 3.5, if, within 

one year after the date of Substantial Completion of the Work or 

designated portion thereof or after the date for commencement of 

warranties established under Section 9.9.1, or by terms of an applicable 

special warranty required by the Contract Documents, any of the Work 

is found to be not in accordance with the requirements of the Contract 

Documents, the Contractor shall correct it promptly after receipt of 

written notice from the Owner. . . .”  See Exhibit “B”. 

42. Plaintiff relied upon the warranties, skill, and judgment from BBI to ensure 

the design and construction of the Splash Pad was free from defect or deficiency in 

materials or workmanship, as well as in accordance with the plans and specifications filed 

as a matter of public record, the applicable building codes, applicable local and national 

codes, ordinances and industry standards, and good design, engineering, and 

construction practices. 

43. BBI breached the warranties by negligently constructing the Splash Pad and 

failing to remedy the same. 

44. As a direct and proximate result of BBI’s material breach, Plaintiff has 

suffered and will continue to suffer damages, which include but are not limited to, costs 

incurred and to be incurred in investigating the defects and deficiencies at the Splash 

Pad, costs incurred and to be incurred for repairing and remediating the Splash pad 

(including costs related to the PIP removal); loss of use and enjoyment of the Splash Pad; 
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lost profits; costs incurred and to be incurred for additional City time and labor to assist, 

manage, and conduct investigative, repair, and remediation efforts (including time and 

labor related to the PIP removal); consequential damages; prejudgment interest; and 

attorney’s fees and costs. 

WHEREFORE, Plaintiff demands judgment against BBI for damages, 

repair/remediation costs, loss of use, lost profits, pre and post judgment interest, 

additional City time and labor, consequential damages, attorney’s fees and costs, and 

any and all other relief the Court deems just and proper.  

COUNT III – NEGLIGENCE AGAINST BBI 

45. Paragraphs 1 through 30 are hereby incorporated as though fully set forth 

herein. 

46. BBI served as the construction manager for the Splash Pad. 

47. BBI had a duty to perform its work on the Splash Pad in a good and 

workmanlike manner, free from defects, and in accordance with industry standards, the 

Florida Building Code, and the Project plans and specifications. 

48. BBI breached its duties to Plaintiff by: 

a. failing to construct the Splash Pad in accordance with the contract 

documents, approved plans and specification, the Florida Building 

Code, and industry standards; 

b. performing defective work, which includes but is not limited to concrete 

sub deck deficiencies, which did not conform which industry standards, 

the Florida Building Code, and the Project plans and specifications; 
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c. selecting an unsatisfactory, inappropriate, and defective PIP surface 

material for the Splash Pad; 

d. failing to provide sufficient or accurate recommendations as to the 

quality, maintainability, and durability of the PIP surface material for the 

Splash Pad; 

e. using an unsatisfactory, inappropriate, and defective PIP surface 

material for the Splash Pad; 

f. failing to ensure water was properly introduced to the Splash Pad once  

the PIP surface material was installed; 

g. failing to ensure proper operation of the Splash Pad prior to project 

completion;  

h. failing to complete its scope in a good and workmanlike manner; 

i. failing to ensure quality assurance; and 

j. failing to immediately repair deficiencies. 

49. As a direct and proximate result of BBI’s negligence, Plaintiff has suffered 

and will continue to suffer damages, which include but are not limited to, costs incurred 

and to be incurred in investigating the defects and deficiencies at the Splash Pad, costs 

incurred and to be incurred for repairing and remediating the Splash pad (including costs 

related to the PIP removal); loss of use and enjoyment of the Splash Pad; lost profits; 

costs incurred and to be incurred for additional City time and labor to assist, manage, and 

conduct investigative, repair, and remediation efforts (including time and labor related to 

the PIP removal); consequential damages; prejudgment interest; and attorney’s fees and 

costs. 
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WHEREFORE, Plaintiff demands judgment against BBI for damages, 

repair/remediation costs, loss of use, lost profits, pre and post judgment interest, 

additional City time and labor, consequential damages, attorney’s fees and costs, and 

any and all other relief the Court deems just and proper.  

COUNT IV – BREACH OF FLORIDA BUILDING CODE AGAINST BBI 

50. Paragraphs 1 through 30 are hereby incorporated as though fully set forth 

herein. 

51. Pursuant to Section 553.84, Florida Statutes, Plaintiff has a cause of action 

against BBI for any damages resulting from a building code violation. 

52. BBI acted as the construction manager for the Splash Pad and owed a 

statutory duty to Plaintiff, pursuant to the Florida Building Code and Section 558.84, 

Florida Statutes, to perform its scope of work in compliance with the Florida Building 

Code. 

53. BBI’s violations of the Florida Building Code include but are not limited to 

the following: 

a. the Florida Building Code requires the wet-decking around the 

interactive water feature to slope away (at minimum of 2% and a 

maximum of 4% for the first 4-feet) to deck drains or away from the 

interactive water feature.  The wet deck must also be impervious, 

textured/slip resistant, and slope away from the interactive water feature 

to yard drains or settle into the soft scape.  The Splash Pad has 

numerous spaces around the interactive water feature perimeter which 
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do not have the required 4-feet wide wet deck sloping away from the 

interactive water feature surfaces at 2% to 4%; and 

b. sub deck slopes vary significantly and do not comply completely with the 

Florida Building Code requirements. 

54. The aggregate effect of the violations above have caused the Splash Pad 

to fail, damages to Plaintiff, and requires immediate repair. 

55. As the construction manager, BBI knew or should have known Florida 

Building Code violations existed. 

56. As a direct and proximate result of the violations, Plaintiff has suffered and 

will continue to suffer damages, which include but are not limited to, costs incurred and 

to be incurred in investigating the defects and deficiencies at the Splash Pad, costs 

incurred and to be incurred for repairing and remediating the Splash pad (including costs 

related to the PIP removal); loss of use and enjoyment of the Splash Pad; lost profits; 

costs incurred and to be incurred for additional City time and labor to assist, manage, and 

conduct investigative, repair, and remediation efforts (including time and labor related to 

the PIP removal); consequential damages; prejudgment interest; and attorney’s fees and 

costs. 

WHEREFORE, Plaintiff demands judgment against BBI for damages, 

repair/remediation costs, loss of use, lost profits, pre and post judgment interest, 

additional City time and labor, consequential damages, attorney’s fees and costs, and 

any and all other relief the Court deems just and proper.  
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COUNT V – BREACH OF EXPRESS WARRANTIES AGAINST NO FAULT 

57. Paragraphs 1 through 30 are hereby incorporated as though fully set forth 

herein. 

58. On April 22, 2020, the City provided No Fault with Purchase Order No. 

20201556 for the PIP surfacing for the Splash Pad.  See Exhibit “D”. 

59. Pursuant to Section 3 of the No Fault PO, No Fault agreed and warranted 

to Plaintiff that “all work or services shall be performed in a good and competent 

workmanlike manner and that any goods supplied are new, of good quality, and free from 

defects in title, workmanship, material, and in design, and are in full compliance with the 

specifications. . . .”  See Exhibit “D”. 

60. Plaintiff relied upon the warranties, skill, and judgment from No Fault to 

ensure the materials provided and installed at the Splash Pad was free from defect or 

deficiency in materials or workmanship, as well as in accordance with the plans and 

specifications filed as a matter of public record, the applicable building codes, applicable 

local and national codes, ordinances and industry standards, and good design, 

engineering, and construction practices. 

61. No Fault breached the warranties by negligently suppling an unsatisfactory, 

inappropriate, and defective PIP surface material for the Splash Pad and failing to remedy 

the same. 

62. As a direct and proximate result of No Fault’s material breach, Plaintiff has 

suffered and will continue to suffer damages, which include but are not limited to, costs 

incurred and to be incurred in investigating the defects and deficiencies at the Splash 

Pad, costs incurred and to be incurred for repairing and remediating the Splash pad 
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(including costs related to the PIP removal); loss of use and enjoyment of the Splash Pad; 

lost profits; costs incurred and to be incurred for additional City time and labor to assist, 

manage, and conduct investigative, repair, and remediation efforts (including time and 

labor related to the PIP removal); consequential damages; prejudgment interest; and 

attorney’s fees and costs. 

WHEREFORE, Plaintiff demands judgment against No Fault for damages, 

repair/remediation costs, loss of use, lost profits, pre and post judgment interest, 

additional City time and labor, consequential damages, attorney’s fees and costs, and 

any and all other relief the Court deems just and proper.  

COUNT VI – CONTRACTUAL INDEMNITY AGAINST NO FAULT 

63. Paragraphs 1 through 30 are hereby incorporated as though fully set forth 

herein. 

64. Pursuant to the No Fault PO, No Fault is required to indemnify and hold 

Plaintiff harmless from any damages which result from and/or caused by No Fault’s 

services.  See Exhibit “D”. 

65. Section 4 of the No Fault PO states No Fault is required to indemnity, hold 

harmless, and defend Plaintiff from any loss, expense, claim, or damage arising from any 

claim or action based on any acts or omissions of  No Fault, its employees, servants, 

agents, or subcontractors.  See Exhibit “D”. 

66. Plaintiff is entitled to indemnification from No Fault for any damages for 

which No Fault is liable, as well as attorney’s fees, expenses, and costs incurred in 

bringing said claims. 
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WHEREFORE, Plaintiff demands judgment against No Fault for damages, 

repair/remediation costs, loss of use, lost profits, pre and post judgment interest, 

additional City time and labor, consequential damages, attorney’s fees and costs, and 

any and all other relief the Court deems just and proper.  

COUNT VII – NEGLIGENCE AGAINST NO FAULT 

67. Paragraphs 1 through 30 are hereby incorporated as though fully set forth 

herein. 

68. No Fault served as the PIP supplier and subcontractor for the Splash Pad. 

69. No Fault had a duty to perform its work on the Splash Pad in a good and 

workmanlike manner, free from defects, and in accordance with industry standards, the 

Florida Building Code, and the Project plans and specifications. 

70. No Fault breached its duties to Plaintiff by: 

a. performing defective work, which did not conform which industry 

standards, the Florida Building Code, and the Project plans and 

specifications; 

b. suppling an unsatisfactory, inappropriate, and defective PIP surface 

material for the Splash Pad; 

c. installing an unsatisfactory, inappropriate, and defective PIP surface 

material for the Splash Pad; 

d. failing to ensure quality assurance; and 

e. failing to immediately repair deficiencies. 

71. As a direct and proximate result of No Fault’s negligence, Plaintiff has 

suffered and will continue to suffer damages, which include but are not limited to, costs 
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incurred and to be incurred in investigating the defects and deficiencies at the Splash 

Pad, costs incurred and to be incurred for repairing and remediating the Splash pad 

(including costs related to the PIP removal); loss of use and enjoyment of the Splash Pad; 

lost profits; costs incurred and to be incurred for additional City time and labor to assist, 

manage, and conduct investigative, repair, and remediation efforts (including time and 

labor related to the PIP removal); consequential damages; prejudgment interest; and 

attorney’s fees and costs. 

WHEREFORE, Plaintiff demands judgment against No Fault for damages, 

repair/remediation costs, loss of use, lost profits, pre and post judgment interest, 

additional City time and labor, consequential damages, attorney’s fees and costs, and 

any and all other relief the Court deems just and proper.  

COUNT VIII – BREACH OF FLORIDA BUILDING CODE AGAINST NO FAULT 

72. Paragraphs 1 through 30 are hereby incorporated as though fully set forth 

herein. 

73. Pursuant to Section 553.84, Florida Statutes, Plaintiff has a cause of action 

against No Fault for any damages resulting from a building code violation. 

74. No Fault was the PIP supplier and subcontractor for the Splash Pad and 

owed a statutory duty to Plaintiff, pursuant to the Florida Building Code and Section 

558.84, Florida Statutes, to perform its scope of work in compliance with the Florida 

Building Code. 

75. No Fault’s violations of the Florida Building Code include but are not limited 

to the following: 
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a. the Florida Building Code does not allow for a porous deck surface 

material; and 

b. the Florida Building Code requires the wet-decking around the 

interactive water feature to slope away (at minimum of 2% and a 

maximum of 4% for the first 4-feet) to deck drains or away from the 

interactive water feature.  The wet deck must also be impervious, 

textured/slip resistant, and slope away from the interactive water feature 

to yard drains or settle into the soft scape.  The Splash Pad has 

numerous spaces around the interactive water feature perimeter which 

do not have the required 4-feet wide wet deck sloping away from the 

interactive water feature surfaces at 2% to 4%. 

76. The aggregate effect of the violations above have caused the Splash Pad 

to fail, damages to Plaintiff, and requires immediate repair. 

77. As the PIP supplier and subcontractor, No Fault knew or should have known 

Florida Building Code violations existed. 

78. As a direct and proximate result of the violations, Plaintiff has suffered and 

will continue to suffer damages, which include but are not limited to, costs incurred and 

to be incurred in investigating the defects and deficiencies at the Splash Pad, costs 

incurred and to be incurred for repairing and remediating the Splash pad (including costs 

related to the PIP removal); loss of use and enjoyment of the Splash Pad; lost profits; 

costs incurred and to be incurred for additional City time and labor to assist, manage, and 

conduct investigative, repair, and remediation efforts (including time and labor related to 
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the PIP removal); consequential damages; prejudgment interest; and attorney’s fees and 

costs. 

WHEREFORE, Plaintiff demands judgment against No Fault for damages, 

repair/remediation costs, loss of use, lost profits, pre and post judgment interest, 

additional City time and labor, consequential damages, attorney’s fees and costs, and 

any and all other relief the Court deems just and proper.  

COUNT IX – BREACH OF CONTRACT AGAINST S&ME 

79. Paragraphs 1 through 30 are hereby incorporated as though fully set forth 

herein. 

80. On or about April 26, 2017, Plaintiff and S&ME entered into a written 

agreement for S&ME to act as landscape architecture and park services for the Splash 

Pad. See Exhibit “A”.  

81. The Contract is a valid and enforceable agreement. 

82. S&ME breached the Contract by: 

a. failing to design the Splash Pad in accordance with the contract 

documents, the Florida Building Code, and industry standards; 

b. failing to review and approve submittals with due care and in accordance 

with industry standards;   

c. failing to provide sufficient construction phase services for the Splash 

Pad, as fully detailed in its proposal for the Splash Pad and its contract, 

which includes but is not limited to site visits, site observations, site 

inspections, requests for information, and close out inspections; 

d. failing to complete its scope in a good and workmanlike manner; 

Unofficial Document



 

21 
 

e. failing to ensure quality assurance; and 

f. failing to immediately repair deficiencies. 

83. Plaintiff has demanded that S&ME comply with its contractual obligations, 

but S&ME has failed to do so. 

84. As a direct and proximate result of S&ME’s material breach of the Contract, 

Plaintiff has suffered and will continue to suffer damages, which include but are not limited 

to, costs incurred and to be incurred in investigating the defects and deficiencies at the 

Splash Pad, costs incurred and to be incurred for repairing and remediating the Splash 

pad (including costs related to the PIP removal); loss of use and enjoyment of the Splash 

Pad; lost profits; costs incurred and to be incurred for additional City time and labor to 

assist, manage, and conduct investigative, repair, and remediation efforts (including time 

and labor related to the PIP removal); consequential damages; prejudgment interest; and 

attorney’s fees and costs. 

WHEREFORE, Plaintiff demands judgment against S&ME for damages, 

repair/remediation costs, loss of use, lost profits, pre and post judgment interest, 

additional City time and labor, consequential damages, attorney’s fees and costs, and 

any and all other relief the Court deems just and proper. 

COUNT X – BREACH OF EXPRESS WARRANTY AGAINST S&ME 

85. Paragraphs 1 through 30 are hereby incorporated as though fully set forth 

herein. 

86. On or about April 26, 2017, Plaintiff and S&ME entered into a written 

agreement for S&ME to act as landscape architecture and park services for the Splash 

Pad. See Exhibit “A”.  
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87. Pursuant to the S&ME Contract, S&ME warranted to Plaintiff “it is 

competent and otherwise able to provide professional and high quality services to 

[Plaintiff].”  See Exhibit “A”. 

88. Further, Pursuant to Section 13(a) of the S&ME Contract, S&ME agreed it 

“shall be responsible for the quality, accepted standards, technical accuracy and the 

coordination of all services furnished by [S&ME] under  [the Contract]. . . .”  See Exhibit 

“A”. 

89. Plaintiff relied upon the warranties, skill, and judgment from S&ME to ensure 

the materials provided and installed at the Splash Pad was free from defect or deficiency 

in materials or workmanship, as well as in accordance with the plans and specifications 

filed as a matter of public record, the applicable building codes, applicable local and 

national codes, ordinances and industry standards, and good design, engineering, and 

construction practices. 

90. S&ME breached the warranties by negligently suppling an unsatisfactory 

and defective PIP design for the Splash Pad and failing to remedy the same. 

91. As a direct and proximate result of S&ME’s material breach, Plaintiff has 

suffered and will continue to suffer damages, which include but are not limited to, costs 

incurred and to be incurred in investigating the defects and deficiencies at the Splash 

Pad, costs incurred and to be incurred for repairing and remediating the Splash pad 

(including costs related to the PIP removal); loss of use and enjoyment of the Splash Pad; 

lost profits; costs incurred and to be incurred for additional City time and labor to assist, 

manage, and conduct investigative, repair, and remediation efforts (including time and 
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labor related to the PIP removal); consequential damages; prejudgment interest; and 

attorney’s fees and costs. 

WHEREFORE, Plaintiff demands judgment against No Fault for damages, 

repair/remediation costs, loss of use, lost profits, pre and post judgment interest, 

additional City time and labor, consequential damages, attorney’s fees and costs, and 

any and all other relief the Court deems just and proper.  

COUNT XI – CONTRACTUAL INDEMNITY AGAINST S&ME 

92. Paragraphs 1 through 30 are hereby incorporated as though fully set forth 

herein. 

93. Pursuant to the S&ME Contract, S&ME is required to indemnify and hold 

Plaintiff harmless from any damages which result from and/or caused by S&ME’s 

services. 

94. Section 33 of the S&ME Contract states S&ME shall indemnify and hold 

harmless Plaintiff from liabilities, damages, losses, and costs, including but not limited to, 

reasonable attorney’s fees, to the extent caused by S&ME’s negligence, recklessness, or 

intentionally wrongful conduct.  

95. Plaintiff is entitled to indemnification from S&ME for any damages for which 

S&ME is liable, as well as attorney’s fees, expenses, and costs incurred in bringing said 

claims. 

WHEREFORE, Plaintiff demands judgment against S&ME for damages, 

repair/remediation costs, loss of use, lost profits, pre and post judgment interest, 

additional City time and labor, consequential damages, attorney’s fees and costs, and 

any and all other relief the Court deems just and proper.  
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COUNT XII – PROFESSIONAL NEGLIGENCE AGAINST S&ME 

96. Paragraphs 1 through 30 are hereby incorporated as though fully set forth 

herein. 

97. At all material times, S&ME assumed the obligation of providing landscape 

architecture and park services for the Project.  S&ME’s professional services included 

design and construction phase services for the Splash Pad.  

98. S&ME, inclusive in its scope of work, reviewed shop drawings, coordinated 

RFI responses, observed construction progress, performed walkthroughs, reviewed CM 

pay applications, and reviewed and approved of as-built drawings.  

99. At all materials times, S&ME held itself out as qualified and capable of 

providing the professional services it provided for the Splash Pad. 

100. S&ME was obligated and had a duty to render its services in a professional 

manner and in according with the standard of care and practice prevailing among similar 

professionals in the industry. 

101. Defects and definitions exist in the Splash Pad’s design, including but not 

limited to, the surfacing material specified, approved, and ultimately used.  

102. S&ME’s initial specifications for the Splash Pad were inappropriate for its 

use. 

103. Further, S&ME approved the alternative surfacing material used for the 

Splash Pad. 

104. S&ME breached its professional duties, acted negligently by failing to 

exercise reasonable care in the performance of its work and professional services (which 

included the design and construction phase services described above), and failed to 
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render professional services in accordance with the standard of care and practice 

prevailing among similar professionals in the industry.  

105. S&ME knew, or should have known, that if it negligently performed its work 

and duties, it would cause harm and damages to Plaintiff. 

106. As a direct and proximate result of S&ME’s negligence, Plaintiff has suffered 

and will continue to suffer damages, which include but are not limited to, costs incurred 

and to be incurred in investigating the defects and deficiencies at the Splash Pad, costs 

incurred and to be incurred for repairing and remediating the Splash pad (including costs 

related to the PIP removal); loss of use and enjoyment of the Splash Pad; lost profits; 

costs incurred and to be incurred for additional City time and labor to assist, manage, and 

conduct investigative, repair, and remediation efforts (including time and labor related to 

the PIP removal); consequential damages; prejudgment interest; and attorney’s fees and 

costs. 

WHEREFORE, Plaintiff demands judgment against S&ME for damages, 

repair/remediation costs, loss of use, lost profits, pre and post judgment interest, 

additional City time and labor, consequential damages, attorney’s fees and costs, and 

any and all other relief the Court deems just and proper.  

COUNT XIII – BREACH OF FLORIDA BUILDING CODE AGAINST S&ME 

107. Paragraphs 1 through 30 are hereby incorporated as though fully set forth 

herein. 

108. Pursuant to Section 553.84, Florida Statutes, Plaintiff has a cause of action 

against S&ME for any damages resulting from a building code violation. 
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109. S&ME acted as the landscape architecture and park designer for the Splash 

Pad and owed a statutory duty to Plaintiff, pursuant to the Florida Building Code and 

Section 558.84, Florida Statutes, to perform its scope of work in compliance with the 

Florida Building Code. 

110. S&ME’s violations of the Florida Building Code include but are not limited 

to the following: 

a. the Florida Building Code requires the wet-decking around the 

interactive water feature to slope away (at minimum of 2% and a 

maximum of 4% for the first 4-feet) to deck drains or away from the 

interactive water feature.  The wet deck must also be impervious, 

textured/slip resistant, and slope away from the interactive water feature 

to yard drains or settle into the soft scape.  The Splash Pad has 

numerous spaces around the interactive water feature perimeter which 

do not have the required 4-feet wide wet deck sloping away from the 

interactive water feature surfaces at 2% to 4%; and 

b. sub deck slopes vary significantly and do not comply completely with the 

Florida Building Code requirements. 

111. The aggregate effect of the violations above have caused the Splash Pad 

to fail, damages to Plaintiff, and requires immediate repair. 

112. As the landscape architecture and park designer, S&ME knew or should 

have known Florida Building Code violations existed. 

113. As a direct and proximate result of the violations, Plaintiff has suffered and 

will continue to suffer damages, which include but are not limited to, costs incurred and 
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to be incurred in investigating the defects and deficiencies at the Splash Pad, costs 

incurred and to be incurred for repairing and remediating the Splash pad (including costs 

related to the PIP removal); loss of use and enjoyment of the Splash Pad; lost profits; 

costs incurred and to be incurred for additional City time and labor to assist, manage, and 

conduct investigative, repair, and remediation efforts (including time and labor related to 

the PIP removal); consequential damages; prejudgment interest; and attorney’s fees and 

costs. 

WHEREFORE, Plaintiff demands judgment against S&ME for damages, 

repair/remediation costs, loss of use, lost profits, pre and post judgment interest, 

additional City time and labor, consequential damages, attorney’s fees and costs, and 

any and all other relief the Court deems just and proper.  

COUNT XIV – BREACH OF BOND AGAINST WESTFIELD 

114. Paragraphs 1 through 30 are hereby incorporated as though fully set forth 

herein. 

115. Westfield issued a Payment and Performance Bond to BBI with regard to 

the Project.  See Exhibit “C”.  

116. The Bond is an enforceable contract. 

117. Westfield, through the Bond, bound itself, jointly and severally with BBI, to 

Plaintiff for the performance of the BBI Contract. 

118. Plaintiff has fully performed all of its obligations due and owing under the 

Bond and the BBI Contract. 

119. BBI breached its Contract, as outlined in IV of this Compliant, which is 

incorporated herein by reference. 
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120. On April 12, 2022, Plaintiff, through undersigned counsel, sent Westfield its 

Notice of Claim Pursuant to Chapter 558, Florida Statutes. 

121. Within that Notice, Plaintiff advised Westfield that it was considering 

declaring a Contractor Default due to issues with the Splash Pad and requested a 

conference to discuss said issues pursuant to Section 3.1 of the Performance Bond.  

122. On June 16, 2022, Plaintiff, BBI, and Westfield attended a conference to 

discuss the issues at the Splash Pad and resolution of the same. 

123. As of the filing date of this Complaint, the issues at the Splash Pad persist 

and remain unresolved. 

124. Accordingly, on October 21, 2022, Plaintiff gave Notice to Westfield of 

Contractor Default and Termination of Contract, pursuant to Section 14.2.1 of the BBI 

Contract and Section 3.1 of the Performance Bond.  

125. Pursuant to Section 5 of the Performance Bond, Westfield was required to 

“promptly” and “at [Westfield’s] expense” take one of the following actions: 

a. arrange for BBI, with the consent of Plaintiff, perform and complete the 

Contract; 

b. undertake to perform and complete the BBI Contract itself, through its 

agents or independent contractors; 

c. obtain bids or negotiated proposals from qualified contractors 

acceptable to Plaintiff for a contract for performance and completion of 

the BBI Contract, arrange for a contract to be prepared for execution by 

Plaintiff and a contractor selected with the Owner’s concurrent, to be 

secured with performance and payment bonds executed by a qualified 
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surety equivalent to the bonds issued on the BBI Contract, and pay to 

Plaintiff the amount of damages as described in Section 7 of the Bond 

in excess of the Balance of the Contract Price incurred by Plaintiff as a 

result of the Contractor Default; or 

d. waiver its right to perform and complete, arrange for completion, or 

obtain a new contractor and with reasonable promptness under the 

circumstances: 

i. after investigation, determine the amount for which it may be 

liable to Plaintiff and, as soon as practicable after the amount is 

determined, make payment to Plaintiff; or  

ii. Deny liability in whole or in part and notify the Owner, citing the 

reasons for denial.  

126. Despite ample time to investigate and resolve the issues at the Splash Pad, 

Westfield did not perform in compliance with the Bond. 

127. As a direct and proximate result of Westfield’s failure to perform pursuant 

to the terms of the bond, Plaintiff has suffered and will continue to suffer damages, which 

include but are not limited to, costs incurred and to be incurred in investigating the defects 

and deficiencies at the Splash Pad, costs incurred and to be incurred for repairing and 

remediating the Splash pad (including costs related to the PIP removal); loss of use and 

enjoyment of the Splash Pad; lost profits; costs incurred and to be incurred for additional 

City time and labor to assist, manage, and conduct investigative, repair, and remediation 

efforts (including time and labor related to the PIP removal); consequential damages; 

prejudgment interest; and attorney’s fees and costs. 
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WHEREFORE, Plaintiff demands judgment against Westfield for damages, 

repair/remediation costs, loss of use, lost profits, pre and post judgment interest, 

additional City time and labor, consequential damages, attorney’s fees and costs, and 

any and all other relief the Court deems just and proper. 

DEMAND FOR JURY TRIAL 

Plaintiff demands a jury trial with respect to all matters so triable by right. 

 DATED this 29th day of November, 2022.  

       
/s/ Trevor B. Arnold    
TREVOR B. ARNOLD 
Florida Bar No.: 0545902 
NIKKI K. BHAVSAR 
Florida Bar No.: 1018481 
GrayRobinson, P.A. 
301 E. Pine Street, Suite 1400 
Orlando, FL 32801 
Telephone (407) 843-8880 
Fax (407) 244-5690 
trevor.arnold@gray-robinson.com  
nikki.bhavsar@gray-robinson.com  
ylana.palmer@gray-robinson.com  
lisandra.acosta@gray-robinson.com 
pam.manning@gray-robinson.com  
 Attorneys for Plaintiff, City of Palm Coast  
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Purchase Order

Purchase 
Order #

THIS NUMBER MUST APPEAR ON ALL INVOICES,
PACKAGES AND SHIPPING PAPERS.

Fiscal Year

Date Ordered

Vendor Phone Number

Date Required Freight Method/TermsVendor Number Department/Location

Vendor Fax Number Requisition Number Delivery Reference

Page of

Delivery must be made within
doors of specified destination.

Item# Description/Part No. Unit Price Net PriceUOMQty

ByBy
Finance Director

V
E
N
D
O
R

S
H
I
P

T
O

VENDOR COPY

B
I
L
L
 
T
O

**SEND INVOICES TO: AP@PALMCOASTGOV.COM

CITY OF PALM COAST
160 LAKE AVE.
PALM COAST FL 32164

2020 1 1

20201556

NO FAULT, LLC
11515 VANSTORY DR, SUITE 100
HUNTERSVILLE NC 28078

CITY OF PALM COAST CITY HALL
160 LAKE AVE.
PALM COAST FL 32164

225-215-7760 225-291-3821 1682

04/22/2020 53164 STRWT-ENGINEERING OPERATIONS

Date 04/22/2020

ODP of Pour In Place surfacing

The Above Purchase Order Number Must Appear On All Correspondence - Packing Sheets And Bills Of
Lading

*** SEND INVOICES TO: AP@PALMCOASTGOV.COM *** PLEASE REFERENCE PO NUMBER ON
INVOICE *** FOR GENERAL QUESTIONS REGARDING THIS PURCHASE ORDER CALL
386-986-3730. *** FOB: DESTINATION, FREIGHT PREPAID ***

  1 1.0 EACH $99,130.000 $99,130.00ODP of Pour In Place rubber surfacing for Holland Park  
Ph 2 project  

43000099 - 063000 - 66010 $99,130.00  
 

Total Ext. Price $99,130.00

1
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Conditions Governing this Purchase Order

Terms and Conditions
By accepting this Purchase Order (PO) Vendor accepts all of the Terms and Conditions included herein. If any Vendor terms and conditions in any
document conflict with the terms and conditions herein, this PO prevails. In the event that the Terms and Conditions of this PO are inconsistent with
the terms and conditions of an underlying contract which is implemented, in whole or part, by this PO, then the terms and conditions of the underlying
contract shall govern. 
1. Delivery. Terms of shipping are F.O.B. Destination Freight Collect and Allowed. Title and risk of loss shall pass when items have been received,
inspected and accepted by City. All associated shipping, insurance and other related costs shall be borne by Vendor. Extra charges for any purpose
will not be allowed unless explicitly indicated on the PO. The City reserves the right to conduct any inspection or investigation to verify compliance of
the goods and/or services with the requirements of this purchase and to reject any delivery not in compliance, and if the deficiency is not visible at the
time of delivery, to take and/or require appropriate corrective action. Time is of the essence. 
2. Firm Pricing/Invoices/Payment Terms. Prices stated on this PO are firm, all inclusive and consistent with applicable negotiations, bid(s) or
quotations. This order is hereby cancelled if pricing is omitted. After each delivery the Vendor shall provide to City the "bill to address" an original,
"proper invoice" (single copy) which includes: a) Vendor's name (dba), telephone number, mailing address; b) City's PO Number; c) Date of invoice;
d) Shipping date; e) Delivery date; f) Payment terms; g) Description of goods/services; h) Quantity; i) Unit price; j) Extended price; k) Total. The City
has the right to reconcile invoice with the PO and adjust payment accordingly to comply with the PO. Payment will be made only to the Vendor
identified on the PO and only for received and accepted goods/services. The City shall have the right at any time to set-off any amounts due to the
Vendor against any amounts owed to the City by the Vendor, and the City shall, in the case of Vendor default, retain the right to further adjust
payments if in the best interests of the City. Payment of invoices will be in compliance with Chapter 218, Florida Statutes, the Purchasing Policies of
the City, and the stipulations, terms and conditions of this PO. Any cash discount period will date from receipt of invoice, receipt of actual delivery, or
date of invoice, whichever is later. 
3. Warranty. Vendor warrants that all work or services shall be performed in a good and competent workmanlike manner and that any goods supplied
are new, of good quality, and free from defects in title, workmanship, material, and in design, and are in full compliance with the specifications. The
goods or services are covered by the most favorable commercial warranties given any customer for such goods and/or services, and the rights and
remedies provided therein are in addition to and do not limit those available to the City by any other clause of this PO. A copy of this warranty and all
applicable manufacturer's warranties shall be furnished with the delivery of the goods and/or services. 
4. Indemnification/Sovereign Immunity. Vendor agrees to indemnify, hold harmless and defend the City: (1) from any loss, expense, claim or damage
arising from any claim or action based on any acts or omissions of the Vendor, its employees, servants, agents or subcontractors; (2) with respect to
any and all claims, suits, actions, and proceedings of actual or alleged infringements of any letter, Patent, Registered of Industrial Design, Trademark
or Trade Name, Trade Secret, Copyright or other protected right in any country resulting from any sale, use or manufacture of any material delivered
hereunder. The City reserves its rights to be represented in any such action by its own counsel at its own expense. The City expressly retains all
rights, benefits and immunities of sovereign immunity and nothing herein shall be deemed to affect the rights, privileges, and immunities of the City as
set forth in Section 768.28, Florida Statutes. 
5. Insurance. Vendor shall maintain comprehensive general liability, workers compensation (or state-issued exemption) and auto insurance in the
amounts acceptable to City with such companies other than those authorized by Section 440.57, Florida Statutes, that maintain a Best's Rating of "A"
or better and a Financial Size Category of "VII" or better according to A.M. Best Company. The City reserves the right to be named as an Additional
Insured. Upon request, Vendor shall furnish City with evidence of the required insurance. Noncompliance with this item shall place the Vendor in
default and subject to disbarment from the City's Vendor List. 
6. Termination. City may cancel this PO, any outstanding deliveries or reschedule shipping in whole or in part for convenience upon written notice to
the Vendor sent at least fourteen (14) days prior to the delivery date specified. The City shall have no liability to the Vendor beyond payment of any
balance owing for material purchased and delivered to and accepted by the City prior to the Vendor's receipt of the notice of termination. The City
may terminate this PO in whole or in part at any time for default by written notice to the Vendor. In the event of a breach by Vendor, including a delay
in delivery or performance hereunder, City reserves the right to purchase substitutions and to charge Vendor for any loss incurred. If this PO is
terminated by the City for the Vendor's default, then Vendor will be liable for all incidental and consequential damages resulting from Vendor's breach,
including all damages provided in the UCC. In the event Vendor is adjudged by a court to be in default, Vendor will pay to the City all costs and
expenses incurred by the City in connection with the suit, including reasonable attorney's fees. 
7. Assignment. Vendor shall not assign this PO, any rights under this PO or any monies due or to become due nor delegate or subcontract any
obligations or work without the prior written consent of the City. 
8. Independent Contractor. Vendor shall perform the obligations of this PO as an independent contractor and under no circumstances shall it be
considered as agent or employee of the City. 
9. Compliance with Law. Vendor agrees to comply with all Federal, State, and City laws, ordinances, regulations, and codes, including but not limited
to nondiscrimination, immigration and ethics laws. Violation of this section is grounds for debarment. 
10. Choice of Law/Jurisdiction/Venue. This PO shall be governed by and interpreted in accordance with the laws of the State of Florida. In any action
or proceeding required to enforce or interpret the terms of this Agreement, venue shall be of the Seventh Judicial Circuit in and for Flagler County,
Florida, or the Middle District of Florida in Orlando, Fl., if in federal court. 
11. Modification. City may unilaterally change, at no additional cost, the quantity and receiving point within the City for items not yet shipped or
performed. All other modifications must be mutually agreed upon in writing. City is not required to pay for defective items, back-orders, late deliveries,
those quantities exceeding the PO, or items shipped at a higher price than stated on the PO. 
12. Notices. All notices given by one party to the other under this PO shall be in writing and deemed to have been duly given when delivered to the
receiving party's address set forth on this PO either by hand, overnight courier, or certified or registered mail, return receipt requested (postage
prepaid) . For the City, it shall be addressed to the Contracts Coordinator, 160 Lake Avenue, Palm Coast, FL 32164. 
13. No Waiver. The failure of the City to enforce any provision of this PO or exercise any right or privilege granted to the City shall not constitute or be
construed as a waiver of any such provision or right and the same shall continue in force. 
14. Taxes. City is exempt from the Florida Sales and Use Tax and will furnish the Vendor with proof of tax exemption upon request.
15. UCC. In addition to any rights or remedies contained in this PO, each party shall have rights, duties, and remedies available through the Uniform
Commercial Code.
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407-244-5692 

TREVOR.ARNOLD@GRAY-ROBINSON.COM 

SUITE 1400

301  EAST P INE STREET (32801)

POST OFFICE BOX 3068

ORLANDO ,  FL   32802-3068

T E L   407-843-8880

F A X   407-244-5690

gray-robinson.com

Trevor B. Arnold, Esq., B.C.S. 

Chair, Construction 

BOCA RATON 

FORT LAUDERDALE 

FORT MYERS 

GAINESVILLE 

JACKSONVILLE 

KEY WEST 

LAKELAND 

MELBOURNE 

MIAMI 

NAPLES 

ORLANDO 

TALLAHASSEE 

TAMPA 

WEST PALM BEACH 

April 12, 2022 
 
VIA CERTIFIED MAIL 
 
S&ME, Inc. 
c/o Cogency Global Inc., Registered Agent 
115 N. Calhoun St., Suite 4 
Tallahassee, FL 32301 
 
Keith C. Brown, Director 
S&ME, Inc. 
2724 Discovery Dr., Suite 120 
Raleigh, NC 27616 
 
Leonard E. Arnold, Jr, Principal  
S&ME, Inc. 
1615 Edgewater Drive, Suite 180 
Orlando, Florida 32804 
  

Re: Notice of Claim Pursuant to Chapter 558, Florida Statutes   
Holland Park Phase 2 Improvements 

  18 Florida Park Drive North 
  Palm Coast, Florida 32164 
 
To Whom It May Concern: 
 
 Our law firm represents the City of Palm Coast (the “City”) with regard to the Holland Park 
Phase 2 Improvements Project.  As you know, S&ME, Inc. (“SME”) entered into an agreement 
with the City of Palm Coast (“Palm Coast”) to provide landscape architectural and park design 
services for the installation of a new splash pad at James F. Holland Park (the “Project”).  As a 
result of design and construction deficiencies, the splash pad has failed and is unable to operate 
as intended. 
 

Accordingly, this correspondence serves as the City’s Notice of Claim of Construction 
Defects (the “Notice of Claim”), pursuant to Section 558.004, Florida Statutes.  On-site 
investigations revealed a number of issues affecting the Poured-in-Place (“PIP”) surfacing of the 
splash pad, as well as the operation of the splash pad as a whole.   These issues include but are 
not limited to: 
 

1) Delamination and micro-foaming of the splash pad surfacing;  
2) The two Aquatix jumping jets are not functioning properly; 
3) The pumping and filtration system is underperforming due to a build-up of dry or 

gummy substance; 
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GRAYROBINSON 
PROFESSIONAL ASSOCIATION 

4) The blue/black PIP mixture in the toddler splash area is expected to fail as the black 
material is a recycle rubber product which does not hold up well in the splash pad 
environment;  

5) The PIP surface is fading to white; 
6) The buffings are retaining water and chemicals; 
7) Due to water retainage in the buffings, the system will suck air at 29 minutes, 27 

seconds without the addition of make-up water; 
8) Due to water retainage in the buffings, the buffings shed water into the wet deck; 
9)  Deck sprays located in the buffings area are underperforming; and 
10)  Due to water retainage in the buffings, the drain is down anywhere from 6-12 hours. 

 
The City’s investigation regarding defects and damages is ongoing.  The City reserves the right 
to supplement this correspondence as investigation continues. 
 
 Pursuant to Section 33(a) of the Parties’ Contract, SME explicitly agreed to “indemnify 
and hold harmless the City, and its officers and employees, from liabilities, damages, losses, 
and costs, including but not limited to, reasonable attorney’s fees, to the extent caused by the 
negligence, recklessness, or intentionally wrongful conduct of [SME] and other persons 
employed or utilized by [SME] in the performance of the Contract.” (emphasis added).  
 

Within thirty (10) days of receiving this Notice of Claim, SME must provide a copy of this 
Notice of Claim to any and all contractors, subcontractors, suppliers, design professionals, and 
consultants whom SME reasonably believes may be responsible for the defects noted herein.  
Immediately thereafter, please provide our office with the identity of each subcontractor, supplier, 
design professional, and/or consultant that SME used for the Project, the scope of work for each 
individual or entity identified, and a copy of the relevant subcontract or agreement.  

 
SME’s Written Response 

SME must provide the City with a written response to this Notice of Claim within forty five 
(45) days of receiving this Notice of Claim.  Pursuant to Section 558.004, Florida Statutes, the 
written response must provide the following:  

a) A written offer to remedy the alleged construction defect at no cost to the claimant, a 
detailed description of the proposed repairs necessary to remedy the defect, and a 
timetable for the completion of such repairs; 

b) A written offer to compromise and settle the claim by monetary payment that will not 
obligate the person's insurer and a timetable for making payments; 

c) A written offer to compromise and settle the claim by a combination of repairs and 
monetary payment, that will not obligate the person's insurer, that includes a detailed 
description of the proposed repairs and a timetable for the completion of such repairs 
and making payments; 

d) A written statement that the person disputes the claim and will not remedy the defect 
or compromise and settle the claim; or 
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e) A written statement that a monetary payment, including insurance proceeds, if any, 
will be determined by the person's insurer within  thirty (30) days after notification to 
the insurer by means of serving the claim, which service shall occur at the same time 
the claimant is notified of this settlement option, which the claimant may accept or 
reject.  A written statement under this paragraph may also include an offer under 
paragraph c) above, but such offer shall be contingent upon the claimant also 
accepting the determination of the insurer whether to make any monetary payment in 
addition thereto.  If the insurer for the person served with the claim makes no response 
within the thirty (30) days following service, then the claimant shall be deemed to have 
met all conditions precedent to commencing an action. 

Request for Production of Materials  

Pursuant to Section 558.004(15), Florida Statutes, this Notice of Claim also serves as a 
request for you to produce all records related to your services at the Project, including but not 
limited to design plans, specifications, as built plans, subcontracts, and purchase orders.  The 
City offers to pay the reasonable costs of reproduction for any of the foregoing materials, provided 
that SME contacts the undersigned counsel before incurring costs in excess of $100.00.  The 
discoverability and admissibility of any materials shared with this notice or in response to the 
above request shall be governed by Section 558.004(15), Florida Statutes.  The City hereby 
reserves the right to supplement its request for documents relevant to the construction process 
as investigation continues.   

Pursuant to Section 558.004, Florida Statutes, SME may contact the undersigned counsel 
to schedule a mutually convenient time, within thirty (30) days of this letter, to inspect the Project.  

Request for Insurance Information  

Pursuant to Section 627.4137, Florida Statutes, SME is also required to provide a copy of 

this letter to each of its liability insurers, who then must issue a statement within thirty (30) days, 

under oath, from a corporate officer or the insurer's claims manager or superintendent, setting 

forth the following information with regard to each known policy of insurance, including excess or 

umbrella insurance: 
 
a) The name of the insurer; 

 
b) The name of each insured; 

 
c) The limits of the liability coverage; 

 
d) A statement of any policy or coverage defense which such insurer reasonably 

believes is available to such insurer at the time of filing such statement; and 
 

e) A copy of the policy. 
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Request to Preserve Documents 

SME is hereby notified not to destroy, conceal, or alter any paper or electronic files, or 

other information generated by and/or stored on a computer system or storage media, in its 

possession, custody, or control, including the possession, custody, and control of affiliated 

companies that were involved in the Project in any manner.  The laws and rules prohibiting the 

destruction of evidence apply to electronically stored information in the same manner that they 

apply to other evidence.  Accordingly, SME must take every reasonable step to preserve 

documents and information until final resolution of this matter.  SME has an obligation to 

discontinue all routine document and data destruction.  SME should also save all documents and 

electronic data created after it receives this correspondence.  

The City has incurred and will incur substantial damages from the defective design and 

construction, including but not limited to, investigation and destructive testing of the area, repair 

costs, loss of use, and loss of revenue.  Your prompt attention to this matter is necessary, as the 

City must conduct remediation efforts as soon as possible in order to mitigate further damages.   

As previously mentioned, we respectfully request SME to advise of its position with 

respect to the issues set forth herein within forty-five (45) days of receipt of this 

correspondence.  Additionally, the City is willing to participate in mediation of this matter.  

The City requires prompt discussion regarding mediation details and requests SME to 

advise within ten (10) calendar days of receipt of this correspondence whether it intends 

to move forward with mediation efforts.  The mediation is to occur within forty-five (45) 

days of receipt of this correspondence.  This request for mediation satisfies condition 

precedents required of the City.  

Please feel free to contact us to further discuss this matter. 
 
       Sincerely, 

 

Trevor B. Arnold, B.C.S. 

 
        
 
TBA/NKB 
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April 12, 2022 
 
VIA CERTIFIED MAIL 
 
BBI Construction Management, Inc. 
c/o Joe Burns, Registered Agent 
4639 NW 53rd Avenue 
Gainesville, FL 32653 
 

Re: Notice of Claim Pursuant to Chapter 558, Florida Statutes   
Holland Park Phase 2 Improvements 

  18 Florida Park Drive North 
  Palm Coast, Florida 32164 
 
Dear Mr. Burns: 
 
 Our law firm represents the City of Palm Coast (the “City”) with regard to the Holland Park 
Phase 2 Improvements Project.  As you know, BBI Construction Management, Inc. (“BBI”) entered 
into an agreement with the City for BBI to provide construction management services for 
improvements to James F. Holland Park, which included the installation of a new splash pad (the 
“Project”).  As a result of design and construction deficiencies, the splash pad has failed and is 
unable to operate as intended. 
 

Accordingly, this correspondence serves as the City’s Notice of Claim of Construction 
Defects (the “Notice of Claim”), pursuant to Section 558.004, Florida Statutes.  Pursuant to 
Section 3.1 of the Performance Bond issued to BBI by Westfield Insurance Company, this 
correspondence further serves to notify BBI that the City is considering declaring a contractor 
default.  On-site investigations revealed a number of issues affecting the Poured-in-Place (“PIP”) 
surfacing of the splash pad, as well as the operation of the splash pad as a whole.   These issues 
include but are not limited to: 
 

1) Delamination and micro-foaming of the splash pad surfacing;  
2) The two Aquatix jumping jets are not functioning properly; 
3) The pumping and filtration system is underperforming due to a build-up of dry or 

gummy substance; 
4) The blue/black PIP mixture in the toddler splash area is expected to fail as the black 

material is a recycle rubber product which does not hold up well in the splash pad 
environment;  

5) The PIP surface is fading to white; 
6) The buffings are retaining water and chemicals; 
7) Due to water retainage in the buffings, the system will suck air at 29 minutes, 27 

seconds without the addition of make-up water; 
8) Due to water retainage in the buffings, the buffings shed water into the wet deck; 
9)  Deck sprays located in the buffings area are underperforming; and 
10)  Due to water retainage in the buffings, the drain is down anywhere from 6-12 hours. 
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The City’s investigation regarding defects and damages is ongoing.  The City reserves the right 
to supplement this correspondence as investigation continues. 
 
 Pursuant to Section 3.5 of the Parties’ Contract, BBI warranted to the City that “materials 
and equipment furnished under the Contract will be of good quality and new unless the Contract 
Documents require or permit otherwise.  [BBI] further warrant[ed] that the Work will conform to 
the requirements of the Contract Documents and will be free from construction defects. . . .”  
Additionally, pursuant to BBI’s correspondence, dated May 27, 2021, BBI warranted “all labor and 
materials for the . . . [P]roject . . . for a period of two years from the date of substantial completion 
for each area or building.”  As clearly outlined by the correspondence, the splash pad was deemed 
substantially complete on or about April 22, 2021.   

 
Within thirty (10) days of receiving this Notice of Claim, BBI must provide a copy of this 

Notice of Claim to any and all contractors, subcontractors, suppliers, design professionals, and 
consultants whom BBI reasonably believes may be responsible for the defects noted herein.  
Immediately thereafter, please provide our office with the identity of each subcontractor, supplier, 
design professional, and/or consultant that BBI used for the Project, the scope of work for each 
individual or entity identified, and a copy of the relevant subcontract or agreement.  

 
BBI’s Written Response 

BBI must provide the City with a written response to this Notice of Claim within forty five 
(45) days of receiving this Notice of Claim.  Pursuant to Section 558.004, Florida Statutes, the 
written response must provide the following:  

a) A written offer to remedy the alleged construction defect at no cost to the claimant, a 
detailed description of the proposed repairs necessary to remedy the defect, and a 
timetable for the completion of such repairs; 

b) A written offer to compromise and settle the claim by monetary payment that will not 
obligate the person's insurer and a timetable for making payments; 

c) A written offer to compromise and settle the claim by a combination of repairs and 
monetary payment, that will not obligate the person's insurer, that includes a detailed 
description of the proposed repairs and a timetable for the completion of such repairs 
and making payments; 

d) A written statement that the person disputes the claim and will not remedy the defect 
or compromise and settle the claim; or 

e) A written statement that a monetary payment, including insurance proceeds, if any, 
will be determined by the person's insurer within  thirty (30) days after notification to 
the insurer by means of serving the claim, which service shall occur at the same time 
the claimant is notified of this settlement option, which the claimant may accept or 
reject.  A written statement under this paragraph may also include an offer under 
paragraph c) above, but such offer shall be contingent upon the claimant also 
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accepting the determination of the insurer whether to make any monetary payment in 
addition thereto.  If the insurer for the person served with the claim makes no response 
within the thirty (30) days following service, then the claimant shall be deemed to have 
met all conditions precedent to commencing an action. 

Request for Production of Materials  

Pursuant to Section 558.004(15), Florida Statutes, this Notice of Claim also serves as a 
request for you to produce all records related to your services at the Project, including but not 
limited to, design plans, specifications, as built plans, subcontracts, and purchase orders.  The 
City offers to pay the reasonable costs of reproduction for any of the foregoing materials, provided 
that BBI contacts the undersigned counsel before incurring costs in excess of $100.00.  The 
discoverability and admissibility of any materials shared with this notice or in response to the 
above request shall be governed by Section 558.004(15), Florida Statutes.  The City hereby 
reserves the right to supplement its request for documents relevant to the construction process 
as investigation continues.   

Pursuant to Section 558.004, Florida Statutes, BBI may contact the undersigned counsel 
to schedule a mutually convenient time, within thirty (30) days of this letter, to inspect the Project.   

Request for Insurance Information  

Pursuant to Section 627.4137, Florida Statutes, BBI is also required to provide a copy of 

this letter to each of its liability insurers, who then must issue a statement within thirty (30) days, 

under oath, from a corporate officer or the insurer's claims manager or superintendent, setting 

forth the following information with regard to each known policy of insurance, including excess or 

umbrella insurance: 
 
a) The name of the insurer; 

 
b) The name of each insured; 

 
c) The limits of the liability coverage; 

 
d) A statement of any policy or coverage defense which such insurer reasonably 

believes is available to such insurer at the time of filing such statement; and 
 

e) A copy of the policy. 

Request to Preserve Documents 

BBI is hereby notified not to destroy, conceal, or alter any paper or electronic files, or other 

information generated by and/or stored on a computer system or storage media, in its possession, 

custody, or control, including the possession, custody, and control of affiliated companies that 

were involved in the Project in any manner.  The laws and rules prohibiting the destruction of 
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evidence apply to electronically stored information in the same manner that they apply to other 

evidence.  Accordingly, BBI must take every reasonable step to preserve documents and 

information until final resolution of this matter.  BBI has an obligation to discontinue all routine 

document and data destruction.  BBI should also save all documents and electronic data created 

after it receives this correspondence.  

The City has incurred and will incur substantial damages from the defective design and 

construction, including but not limited to, investigation and destructive testing of the area, repair 

costs, loss of use, and loss of revenue.  Your prompt attention to this matter is necessary, as the 

City must conduct remediation efforts as soon as possible in order to mitigate further damages.   

As previously mentioned, we respectfully request BBI to advise of its position with 

respect to the issues set forth herein within forty-five (45) days of receipt of this 

correspondence.  Additionally, pursuant to Section 3.1 of the Performance Bond, the City 

requests a conference with BBI and Westfield, to be held within ten (10) business days of 

receipt of this correspondence, to discuss the issues herein.  The City is willing to 

participate in mediation of this matter.  The City requires prompt discussion regarding 

mediation details and requests BBI to advise within ten (10) calendar days of receipt of 

this correspondence whether it intends to move forward with mediation efforts.  The 

mediation is to occur within forty-five (45) days of receipt of this correspondence.  This 

request for mediation satisfies condition precedents required of the City.  

 Please contact our office as soon as possible to set up an amicable date and time for the 

requested conference. 
 

       Sincerely, 

 

Trevor B. Arnold, B.C.S. 

        
TBA/NKB 
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April 12, 2022 
 
VIA CERTIFIED MAIL 
 
Christy Allison 
Attorney-in-Fact, Westfield Insurance Company  
2811 N.W. 41st Street 
Gainesville, FL 32606 
 
Westfield Insurance Company 
1 Park Circle, PO Box 5001 
Westfield Center, OH 44251-5001 
 

Re: Notice of Claim Pursuant to Chapter 558, Florida Statutes   
Holland Park Phase 2 Improvements 

  18 Florida Park Drive North 
  Palm Coast, Florida 32164 
 
Dear Ms. Allison: 
 
 Our law firm represents the City of Palm Coast (the “City”) with regard to the 
Holland Park Phase 2 Improvements Project.  As you may know, BBI Construction 
Management, Inc. (“BBI”) entered into an agreement with the City for BBI to provide 
construction management services for improvements to James F. Holland Park, which 
included the installation of a new splash pad (the “Project”).  Westfield Insurance 
Company (“Westfield”) issued a Performance Bond to BBI with regard to the Project.  As 
a result of design and construction deficiencies, the splash pad has failed and is unable 
to operate as intended.   
 

Accordingly, this correspondence serves as the City’s Notice of Claim of 
Construction Defects (the “Notice of Claim”), pursuant to Section 558.004, Florida 

Statutes.  Pursuant to Section 3.1 of the Performance Bond, this correspondence further 
serves to notify Westfield that the City is considering declaring a contractor default.  The 
City’s Notice of Claim to BBI is enclosed as Exhibit “A” for your review and consideration.  
On-site investigations revealed a number of issues affecting the Poured-in-Place (“PIP”) 
surfacing of the splash pad, as well as the operation of the splash pad as a whole.   These 
issues include but are not limited to: 
 

1) Delamination and micro-foaming of the splash pad surfacing;  
2) The two Aquatix jumping jets are not functioning properly; 
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3) The pumping and filtration system is underperforming due to a build-up of dry 
or gummy substance; 

4) The blue/black PIP mixture in the toddler splash area is expected to fail as the 
black material is a recycle rubber product which does not hold up well in the 
splash pad environment;  

5) The PIP surface is fading to white; 
6) The buffings are retaining water and chemicals; 
7) Due to water retainage in the buffings, the system will suck air at 29 minutes, 

27 seconds without the addition of make-up water; 
8) Due to water retainage in the buffings, the buffings shed water into the wet 

deck; 
9)  Deck sprays located in the buffings area are underperforming; and 
10)  Due to water retainage in the buffings, the drain is down anywhere from 6-12 

hours. 
 
The City’s investigation regarding defects and damages is ongoing.  The City reserves 
the right to supplement this correspondence as investigation continues.   

Request to Preserve Documents 

Westfield is hereby notified not to destroy, conceal, or alter any paper or electronic 
files, or other information generated by and/or stored on a computer system or storage 
media, in its possession, custody, or control, including the possession, custody, and 
control of affiliated companies that were involved in the Project in any manner.  The laws 
and rules prohibiting the destruction of evidence apply to electronically stored information 
in the same manner that they apply to other evidence.  Accordingly, Westfield must take 
every reasonable step to preserve documents and information until final resolution of this 
matter.  Westfield has an obligation to discontinue all routine document and data 
destruction.  Westfield should also save all documents and electronic data created after 
it receives this correspondence.  

The City has incurred and will incur substantial damages from the defective design 
and construction, including but not limited to, investigation and destructive testing of the 
area, repair costs, loss of use, and loss of revenue.  Your prompt attention to this matter 
is necessary, as the City must conduct remediation efforts as soon as possible in order 
to mitigate further damages.   

Pursuant to Section 3.1 of the Performance Bond, the City respectfully 
requests a conference with Westfield and BBI, to be held within ten (10) business 
days of receipt of this correspondence, to discuss the issues herein.  Additionally, 
the City is willing to participate in mediation of this matter.  The City requires 
prompt discussion regarding mediation details and requests Westfield to advise 
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within ten (10) calendar days of receipt of this correspondence whether it intends 
to move forward with mediation efforts.  The mediation is to occur within forty-five 
(45) days of receipt of this correspondence.  This request for mediation satisfies 
condition precedents required of the City.  

 Please contact our office as soon as possible to set up an amicable date and time 
for the requested conference. 
 
  
       Sincerely, 

 

Trevor B. Arnold, B.C.S. 

        
 
TBA/NKB 
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April 12, 2022 
 
VIA CERTIFIED MAIL 
 
BBI Construction Management, Inc. 
c/o Joe Burns, Registered Agent 
4639 NW 53rd Avenue 
Gainesville, FL 32653 
 

Re: Notice of Claim Pursuant to Chapter 558, Florida Statutes   
Holland Park Phase 2 Improvements 

  18 Florida Park Drive North 
  Palm Coast, Florida 32164 
 
Dear Mr. Burns: 
 
 Our law firm represents the City of Palm Coast (the “City”) with regard to the Holland Park 
Phase 2 Improvements Project.  As you know, BBI Construction Management, Inc. (“BBI”) entered 
into an agreement with the City for BBI to provide construction management services for 
improvements to James F. Holland Park, which included the installation of a new splash pad (the 
“Project”).  As a result of design and construction deficiencies, the splash pad has failed and is 
unable to operate as intended. 
 

Accordingly, this correspondence serves as the City’s Notice of Claim of Construction 
Defects (the “Notice of Claim”), pursuant to Section 558.004, Florida Statutes.  Pursuant to 
Section 3.1 of the Performance Bond issued to BBI by Westfield Insurance Company, this 
correspondence further serves to notify BBI that the City is considering declaring a contractor 
default.  On-site investigations revealed a number of issues affecting the Poured-in-Place (“PIP”) 
surfacing of the splash pad, as well as the operation of the splash pad as a whole.   These issues 
include but are not limited to: 
 

1) Delamination and micro-foaming of the splash pad surfacing;  
2) The two Aquatix jumping jets are not functioning properly; 
3) The pumping and filtration system is underperforming due to a build-up of dry or 

gummy substance; 
4) The blue/black PIP mixture in the toddler splash area is expected to fail as the black 

material is a recycle rubber product which does not hold up well in the splash pad 
environment;  

5) The PIP surface is fading to white; 
6) The buffings are retaining water and chemicals; 
7) Due to water retainage in the buffings, the system will suck air at 29 minutes, 27 

seconds without the addition of make-up water; 
8) Due to water retainage in the buffings, the buffings shed water into the wet deck; 
9)  Deck sprays located in the buffings area are underperforming; and 
10)  Due to water retainage in the buffings, the drain is down anywhere from 6-12 hours. 

EXHIBIT "A"
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The City’s investigation regarding defects and damages is ongoing.  The City reserves the right 
to supplement this correspondence as investigation continues. 
 
 Pursuant to Section 3.5 of the Parties’ Contract, BBI warranted to the City that “materials 
and equipment furnished under the Contract will be of good quality and new unless the Contract 
Documents require or permit otherwise.  [BBI] further warrant[ed] that the Work will conform to 
the requirements of the Contract Documents and will be free from construction defects. . . .”  
Additionally, pursuant to BBI’s correspondence, dated May 27, 2021, BBI warranted “all labor and 
materials for the . . . [P]roject . . . for a period of two years from the date of substantial completion 
for each area or building.”  As clearly outlined by the correspondence, the splash pad was deemed 
substantially complete on or about April 22, 2021.   

 
Within thirty (10) days of receiving this Notice of Claim, BBI must provide a copy of this 

Notice of Claim to any and all contractors, subcontractors, suppliers, design professionals, and 
consultants whom BBI reasonably believes may be responsible for the defects noted herein.  
Immediately thereafter, please provide our office with the identity of each subcontractor, supplier, 
design professional, and/or consultant that BBI used for the Project, the scope of work for each 
individual or entity identified, and a copy of the relevant subcontract or agreement.  

 
BBI’s Written Response 

BBI must provide the City with a written response to this Notice of Claim within forty five 
(45) days of receiving this Notice of Claim.  Pursuant to Section 558.004, Florida Statutes, the 
written response must provide the following:  

a) A written offer to remedy the alleged construction defect at no cost to the claimant, a 
detailed description of the proposed repairs necessary to remedy the defect, and a 
timetable for the completion of such repairs; 

b) A written offer to compromise and settle the claim by monetary payment that will not 
obligate the person's insurer and a timetable for making payments; 

c) A written offer to compromise and settle the claim by a combination of repairs and 
monetary payment, that will not obligate the person's insurer, that includes a detailed 
description of the proposed repairs and a timetable for the completion of such repairs 
and making payments; 

d) A written statement that the person disputes the claim and will not remedy the defect 
or compromise and settle the claim; or 

e) A written statement that a monetary payment, including insurance proceeds, if any, 
will be determined by the person's insurer within  thirty (30) days after notification to 
the insurer by means of serving the claim, which service shall occur at the same time 
the claimant is notified of this settlement option, which the claimant may accept or 
reject.  A written statement under this paragraph may also include an offer under 
paragraph c) above, but such offer shall be contingent upon the claimant also 
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accepting the determination of the insurer whether to make any monetary payment in 
addition thereto.  If the insurer for the person served with the claim makes no response 
within the thirty (30) days following service, then the claimant shall be deemed to have 
met all conditions precedent to commencing an action. 

Request for Production of Materials  

Pursuant to Section 558.004(15), Florida Statutes, this Notice of Claim also serves as a 
request for you to produce all records related to your services at the Project, including but not 
limited to, design plans, specifications, as built plans, subcontracts, and purchase orders.  The 
City offers to pay the reasonable costs of reproduction for any of the foregoing materials, provided 
that BBI contacts the undersigned counsel before incurring costs in excess of $100.00.  The 
discoverability and admissibility of any materials shared with this notice or in response to the 
above request shall be governed by Section 558.004(15), Florida Statutes.  The City hereby 
reserves the right to supplement its request for documents relevant to the construction process 
as investigation continues.   

Pursuant to Section 558.004, Florida Statutes, BBI may contact the undersigned counsel 
to schedule a mutually convenient time, within thirty (30) days of this letter, to inspect the Project.   

Request for Insurance Information  

Pursuant to Section 627.4137, Florida Statutes, BBI is also required to provide a copy of 

this letter to each of its liability insurers, who then must issue a statement within thirty (30) days, 

under oath, from a corporate officer or the insurer's claims manager or superintendent, setting 

forth the following information with regard to each known policy of insurance, including excess or 

umbrella insurance: 
 
a) The name of the insurer; 

 
b) The name of each insured; 

 
c) The limits of the liability coverage; 

 
d) A statement of any policy or coverage defense which such insurer reasonably 

believes is available to such insurer at the time of filing such statement; and 
 

e) A copy of the policy. 

Request to Preserve Documents 

BBI is hereby notified not to destroy, conceal, or alter any paper or electronic files, or other 

information generated by and/or stored on a computer system or storage media, in its possession, 

custody, or control, including the possession, custody, and control of affiliated companies that 

were involved in the Project in any manner.  The laws and rules prohibiting the destruction of 
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evidence apply to electronically stored information in the same manner that they apply to other 

evidence.  Accordingly, BBI must take every reasonable step to preserve documents and 

information until final resolution of this matter.  BBI has an obligation to discontinue all routine 

document and data destruction.  BBI should also save all documents and electronic data created 

after it receives this correspondence.  

The City has incurred and will incur substantial damages from the defective design and 

construction, including but not limited to, investigation and destructive testing of the area, repair 

costs, loss of use, and loss of revenue.  Your prompt attention to this matter is necessary, as the 

City must conduct remediation efforts as soon as possible in order to mitigate further damages.   

As previously mentioned, we respectfully request BBI to advise of its position with 

respect to the issues set forth herein within forty-five (45) days of receipt of this 

correspondence.  Additionally, pursuant to Section 3.1 of the Performance Bond, the City 

requests a conference with BBI and Westfield, to be held within ten (10) business days of 

receipt of this correspondence, to discuss the issues herein.  The City is willing to 

participate in mediation of this matter.  The City requires prompt discussion regarding 

mediation details and requests BBI to advise within ten (10) calendar days of receipt of 

this correspondence whether it intends to move forward with mediation efforts.  The 

mediation is to occur within forty-five (45) days of receipt of this correspondence.  This 

request for mediation satisfies condition precedents required of the City.  

 Please contact our office as soon as possible to set up an amicable date and time for the 

requested conference. 
 

       Sincerely, 

 

Trevor B. Arnold, B.C.S. 

        
TBA/NKB 
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April 12, 2022 
 
VIA CERTIFIED MAIL AND EMAIL – David.Starr@playpower.com 
 
David Starr 
Senior Vice President & General Counsel 
PlayPower, Inc. 
2580 Esters Blvd., Suite 100 
Irving, TX 75261 
 
No Fault LLC 
c/o C T Corporation System, Registered Agent 
1200 S. Pine Island Road 
Plantation, FL 33324 
 
Cary Glay, Manager 
No Fault LLC 
11515 Vanstory Dr., Suite 100 
Huntersville, NC 28078 
 

Re: Notice of Claim Pursuant to Chapter 558, Florida Statutes   
Holland Park Phase 2 Improvements 

  18 Florida Park Drive North 
  Palm Coast, Florida 32164 
 
Dear Mr. Starr: 
 
 Our law firm represents the City of Palm Coast (the “City”) with regard to the Holland Park 
Phase 2 Improvements Project.  As you know, No Fault LLC (“No Fault”) entered into an 
agreement with BBI Construction Management, Inc (“BBI”) to provide Pour-in-Place surfacing  
installation for a new splash pad at James F. Holland Park (the “Project”).  As a result of design 
and construction deficiencies, the splash pad has failed and is unable to operate as intended. 
 

Accordingly, this correspondence serves as the City’s Notice of Claim of Construction 
Defects (the “Notice of Claim”), pursuant to Section 558.004, Florida Statutes.  On-site 
investigations revealed a number of issues affecting the Poured-in-Place (“PIP”) surfacing of the 
splash pad, as well as the operation of the splash pad as a whole.   These issues include but are 
not limited to: 
 

1) Delamination and micro-foaming of the splash pad surfacing;  
2) The two Aquatix jumping jets are not functioning properly; 
3) The pumping and filtration system is underperforming due to a build-up of dry or 

gummy substance; 
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4) The blue/black PIP mixture in the toddler splash area is expected to fail as the black 
material is a recycle rubber product which does not hold up well in the splash pad 
environment;  

5) The PIP surface is fading to white; 
6) The buffings are retaining water and chemicals; 
7) Due to water retainage in the buffings, the system will suck air at 29 minutes, 27 

seconds without the addition of make-up water; 
8) Due to water retainage in the buffings, the buffings shed water into the wet deck; 
9)  Deck sprays located in the buffings area are underperforming; and 
10)  Due to water retainage in the buffings, the drain is down anywhere from 6-12 hours. 

 
The City’s investigation regarding defects and damages is ongoing.  The City reserves the right 
to supplement this correspondence as investigation continues. 
 

Within thirty (10) days of receiving this Notice of Claim, No Fault must provide a copy of 
this Notice of Claim to any and all contractors, subcontractors, suppliers, design professionals, 
and consultants whom No Fault reasonably believes may be responsible for the defects noted 
herein.  Immediately thereafter, please provide our office with the identity of each subcontractor, 
supplier, design professional, and/or consultant that No Fault used for the Project, the scope of 
work for each individual or entity identified, and a copy of the relevant subcontract or agreement.  

 
No Fault’s Written Response 

No Fault must provide the City with a written response to this Notice of Claim within forty 
five (45) days of receiving this Notice of Claim.  Pursuant to Section 558.004, Florida Statutes, 
the written response must provide the following:  

a) A written offer to remedy the alleged construction defect at no cost to the claimant, a 
detailed description of the proposed repairs necessary to remedy the defect, and a 
timetable for the completion of such repairs; 

b) A written offer to compromise and settle the claim by monetary payment that will not 
obligate the person's insurer and a timetable for making payments; 

c) A written offer to compromise and settle the claim by a combination of repairs and 
monetary payment, that will not obligate the person's insurer, that includes a detailed 
description of the proposed repairs and a timetable for the completion of such repairs 
and making payments; 

d) A written statement that the person disputes the claim and will not remedy the defect 
or compromise and settle the claim; or 

e) A written statement that a monetary payment, including insurance proceeds, if any, 
will be determined by the person's insurer within  thirty (30) days after notification to 
the insurer by means of serving the claim, which service shall occur at the same time 
the claimant is notified of this settlement option, which the claimant may accept or 
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reject.  A written statement under this paragraph may also include an offer under 
paragraph c) above, but such offer shall be contingent upon the claimant also 
accepting the determination of the insurer whether to make any monetary payment in 
addition thereto.  If the insurer for the person served with the claim makes no response 
within the thirty (30) days following service, then the claimant shall be deemed to have 
met all conditions precedent to commencing an action. 

Request for Production of Materials  

Pursuant to Section 558.004(15), Florida Statutes, this Notice of Claim also serves as a 
request for you to produce all records related to your services at the Project, including but not 
limited to design plans, specifications, as built plans, subcontracts, and purchase orders.  The 
City offers to pay the reasonable costs of reproduction for any of the foregoing materials, provided 
that No Fault contacts the undersigned counsel before incurring costs in excess of $100.00.  The 
discoverability and admissibility of any materials shared with this notice or in response to the 
above request shall be governed by Section 558.004(15), Florida Statutes.  The City hereby 
reserves the right to supplement its request for documents relevant to the construction process 
as investigation continues.   

Pursuant to Section 558.004, Florida Statutes, No Fault may contact the undersigned 
counsel to schedule a mutually convenient time, within thirty (30) days of this letter, to inspect the 
Project. 

Request for Insurance Information  

Pursuant to Section 627.4137, Florida Statutes, No Fault is also required to provide a copy 

of this letter to each of its liability insurers, who then must issue a statement within thirty (30) days, 

under oath, from a corporate officer or the insurer's claims manager or superintendent, setting 

forth the following information with regard to each known policy of insurance, including excess or 

umbrella insurance: 
 
a) The name of the insurer; 

 
b) The name of each insured; 

 
c) The limits of the liability coverage; 

 
d) A statement of any policy or coverage defense which such insurer reasonably 

believes is available to such insurer at the time of filing such statement; and 
 

e) A copy of the policy. 
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Request to Preserve Documents 

No Fault is hereby notified not to destroy, conceal, or alter any paper or electronic files, or 

other information generated by and/or stored on a computer system or storage media, in its 

possession, custody, or control, including the possession, custody, and control of affiliated 

companies that were involved in the Project in any manner.  The laws and rules prohibiting the 

destruction of evidence apply to electronically stored information in the same manner that they 

apply to other evidence.  Accordingly, No Fault must take every reasonable step to preserve 

documents and information until final resolution of this matter.  No Fault has an obligation to 

discontinue all routine document and data destruction.  No Fault should also save all documents 

and electronic data created after it receives this correspondence.  

The City has incurred and will incur substantial damages from the defective design and 

construction, including but not limited to, investigation and destructive testing of the area, repair 

costs, loss of use, and loss of revenue.  Your prompt attention to this matter is necessary, as the 

City must conduct remediation efforts as soon as possible in order to mitigate further damages.   

As previously mentioned, we respectfully request No Fault to advise of its position 

with respect to the issues set forth herein within forty-five (45) days of receipt of this 

correspondence.  Additionally, the City is willing to participate in mediation of this matter.  

The City requires prompt discussion regarding mediation details and requests No Fault to 

advise within ten (10) calendar days of receipt of this correspondence whether it intends 

to move forward with mediation efforts.  The mediation is to occur within forty-five (45) 

days of receipt of this correspondence.  This request for mediation satisfies condition 

precedents required of the City.  

Please feel free to contact us to further discuss this matter. 
 
       Sincerely, 

 

Trevor B. Arnold, B.C.S. 

        
 
TBA/NKB 
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