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IN THE CIRCUIT COURT, SEVENTH
JUDICIAL CIRCUIT, IN AND FOR
FLAGLER COUNTY, FLORIDA
STATE OF FLORIDA,

v.

JEFFREY BRUCE ANDERSON,

Defendant. CASE NO.: 2000-00225-CFFA
/ JUDGE MATTHEW M. FOXMAN

MOTION FOR REINSTATEMENT OF PROBATION AND MEMORANDUM OF LAW

COMES NOW the Defendant, Jeffrey Bruce Anderson, by and through his undersigned
Assistant Public Defender and moves this Honorable Court to reinstate his probation in the above
styled cause and as grounds in support thereof states:

1. The Defendant is presently before this Honorable Court on an alleged violation of
probation.

2. The charges against the Defendant arose from a single car accident in January of 2000
that killed two of the Defendant’s good friends and seriously injured the Defendant.

3. Blood was drawn from the Defendant and it revealed he was legally intoxicated at the
time of the crash.

4. On July 15,2002 the Defendant pled no contest to Counts I and Il of the amended
Information.

5. On July 26th of 2002, the Defendant was sentenced to ten years in prison followed by
five years of probation for Count I and to fifteen years of probation on Count I
consccutive to Count 1. This sentence was a negotiated downward departure. The
Detendant scored a minimum sentence of 242.625 state prison months on his Criminal
Punishment Code scoresheet.

6. The Defendant was released from the Department of Corrections on January 22, 2011
after serving approximately 8.5 years in prison and started his probationary portion of the
sentence.

7. This 1s the first violation alleged against the Defendant after he had successfully
completed more than four and one half years of the initial five year term of probation.

8. Prior to the filing of the violation the Defendant had tully complied with all conditions of
his probation. He had completely abstained from the use of alcohol, maintained gainful
employment, supported his dependents (two children) to the best of his ability, attended
N/A and AA meetings, attended and spoke at MADD impact panel events, reported as
required and maintained a law-abiding lifestyle.

9. The violation of probation centers on an allegation of an aggravated assault which
occurred as a result of a workplace argument between the Defendant and the alleged
victim, his co-worker Timothy Peace.
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10. Mr. Peace and the Defendant were friends and worked together at Morgan Brothers
Supply in Daytona Beach in the warehouse doing shipping and receiving. Mr. Anderson
had been employed there since March of 2012.

1. It is alleged that on September 18, 2015, after a mutual argument between Mr. Peace and
Mr. Anderson which escalated that Mr. Anderson produced a box-cutter (normal
equipment for a warehouse employee) or a knife (witnesses disagree as to whether it was
a knife or a box-cutter) and threatened Mr. Peace. The Defendant then walked off, away
from Mr. Peace and continued yelling but then calmed down and the event ended. Mr.
Peace and the Defendant went on working and the police were not called.

12. Mr. Peace decided to contact the police five days after the event to make a report. After
obtaining witness statements, the Defendant was arrested on September 23™, 2015 for the
alleged aggravated assault and for the violation of probation. He has been incarcerated
since that date.

13. Since the arrest, the alleged victim, Timothy Peace, has submitted a notarized letter
requesting that all charges against the Defendant be dismissed. That letter has been filed
with the Court

14. Other letters ot support have been submitted on behalf of the Defendant and these letters
likewise have been filed with the Court.

15. Deposition transcripts of the eyewitnesses to the alleged aggravated assault have been
filed with the Court and illustrate that this incident was a mutual argument, that it may
have been provoked in part by Mr. Peace and that aside from this isolated incident that
the Defendant is a peaceful person, an excellent co-worker and presented no problems to
the employees of Morgan Brothers.

16. The defense has also filed a confidential psychological evaluation of the Defendant by
Dr. Jeffrey Danziger with the Court. Dr. Danziger identified three mitigating factors
under Florida Statute 921.0026 for the Court’s constderation as well as other sentencing
recommendations.

MEMORANDUM OF LAW IN SUPPORT OF A REINSTATEMENT OF PROBATION

The defendant is before this Court on an alleged violation of probation. The Court’s
authority on an alleged violation of probation is govermed by Florida Statute 948.06 (1). That
subsection gives the Court authority to “revoke, modify or continue™ the probation even if there
is a finding of a violation. In the case of State v. Harrison, 589 So. 2d 317 (Fla 5™ DCA 1991),
the defendant Harrison appeared before the court on an alleged violation of probation. The
Defendant scored a recommended range of 12 — 17 years on his scoresheet but the trial court,
after finding a violation continued Harrison’s probation over the State’s objection. On appeal the
Fifth District Court of Appeal affirmed the trial court’s ruling. The opinion of the DCA pointed
out that the trial court has “almost unlimited authority™ to continue a probationer on probation.
(Harrison at page 318). This is so even if the defendant scores to mandatory prison on the
scoresheet. Analogizing to the situation of the Defendant in the instant case, this Honorable
Court retains the inherent authority to reinstate supervision on this pending violation of probation
even though the Defendant’s criminal punishment scoresheet has a total of 357 plus points. This
is because a defendant on a violation of probation is not technically before the court for a
sentencing unless probation is revoked. Simply put, the points on a scoresheet do not control the
Court’s deciston unless that probation is revoked because it is only then is the defendant before




the court for sentencing where the scoresheet may require a certain mmimum incarcerative
sentence absent a departure.

Another case that followed the Fifth District’s reasoning in Harrison is Washington v.
State, 82 S0.3d 828 (Fla. 4th DCA 2011). There the Defendant, Washington, originally received
a downward departure sentence (like the Defendant in this case) and then violated his probation.
‘The trial court in Washington mistakenly believed that in order to reinstate probation that it
needed a valid reason for a downward departure. Citing to Harrison and to State v. Grey, 721
So. 2d 370 (Fla 4" DCA 1998), the Fourth reaffirmed the principle that the trial court on a
violation of probation retains the authority to reinstate a defendant’s probation regardless of the
number of sentencing points and such a reinstatement does not amount to a downward departure
sentence requiring written reasons. [t reversed and remanded the case to the trial court for a new
sentencing hearing.

ARGUMENT

The case law clearly supports the argument that a request for reinstatement of the
Defendant’s probation in this case would not amount to a downward departure. The Defendant
is respectfully asking that this court reinstate his probation. The Defendant argues that it is in the
best interest of society that he not be further incarcerated as a result of the alleged aggravated
assault in September of 2015 at his workplace. The Defendant has support of friends who will
offer him a place to live and help to get him back onto his feet and they will assist him in
securing employment. The Defendant in this case. through the evaluation by Dr. Danziger, has
established three statutorily recognized mitigating circumstances in support of continuing the
Defendant on probation albeit with anger management counseling and mental health counseling.
This accident in 2000 and the guilt he carries because of it have had devastating results on the
Defendant’s mental state. Is spite of this, he has performed well after regaining his freedom after
spending eight and one half years in prison. The record shows that the Defendant has made
substantial efforts to rebuild his life and to pay his debt to society for his crime. In the four and
one half years that he has been on probation the defendant maintained employment and led a
peaceful and sober life. He paid his child support on time and made his best efforts to remain
current on his probation costs despite receiving a very modest income. He spoke every year to
MADD panels as to the dangers of drinking and driving and the tragedy his decision to drink and
drive created for the families of the deceased in this case and the guilt he carries in his heart
every day. Ifreinstated he will be on probation for another fifteen years. It makes no sense to
take this Defendant and reincarcerate him after all he has accomplished. A wrong decision and
act directed toward his co-worker that lasted all of maybe 15 — 30 seconds and which resulted in
no physical harm to anyone should not lead to the Defendant being placed back in prison. Mr.
Anderson cannot change the harm he has caused to the families of the deceased. All he can do is
try, day by day, to lead a decent, respectful life and to continue giving back to society and to his
family. Society is better off with Jeffrey Anderson amongst us, working, being a father to his
children, serving as an example that a person can succeed despite serious setbacks in their life
and above all continuing to remind persons that a careless decision can lead to life changing
consequences to that person and others.



WHEREFORE, Defendant prays this Honorable Court grant this Motion and reinstate the
Defendant’s probation and modify it to require that he complete an anger management course
and to obtain a mental health evaluation and comply with any treatment that is recommended in
accord with the recommendations made by Dr. Danziger

CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that a copy of the foregoing has been furnished by delivery to:
Jason Lewis, Assistant State Attorney, 1769 East Moody Blvd., Bldg. #1, Bunnell, FL 321148,
and to the defendant, on March 17, 2016.

/s/ William M. Bookhammer
WILLIAM M. BOOKHAMMER
ASSISTANT PUBLIC DEFENDER
Florida Bar Number: 716200
1769 East Moody Blvd.. Bldg. #1
Bunnell, Florida 32110
(386) 313-4545
bookhammer.bill@pd7.org
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Procecding was brought to revoke defendant's probation. The
Circuit Court, Brevard County, Martin Budnick, 1., found that
defendant had violated several conditions of probation. but
concluded that these violations were technical in nature and
elected 1o continue defendant on probation. State appealed.
The District Court of Appeal, Cowmt, )., held that decision
to reinstate defendant's probation fullowing interlocutory
revocation thercot. on ground that defendant's probation
violations were merely technical in nature, did not amount
to downward departure sentence for which trial court was

reguired to provide contemporancous written reasons.
Atfirmed.

Hurris, L. dissented and filed opinion.

West Headnotes <)

[ 1] Sentencing and Punishment
Discretion of Court
Having once placed defendant on probation, trial
court has almost unlimited authority to dismiss
violation of probation charge. or to continue
or restore defendant to prebation (or reinstate
probatien). whether or not detendant is guilty of

violating probation. West's LS AL S 9480001 ),

JCases that aite this headnore

(2] Sentencing and Punishmem
Procecdings
Order

interlocutory  order.

revoking  defendant’s  probation  was

which trial court had
inherent authority to modify any time before
appeal was taken or final judgment was entered

on matter.

| Cases that eite this headnote

|3] Sentencing and Punishment
Sentence Within Statutory or Other
Limitztion for Offense of Conviction
Probationer hefore court on charge of probation
violation 1s not necessarily before court for
seotencing,  within meaning  of - sentencing
guidelines, afthough if probation is  finally
revoked. defendant then comes befare court for
sentencing and guidelines may apply. West's
F.S.A RO Rule 3701,

I Cases that cite this headnote

| 4] Sentencing and Punishment
Necessity and Purpose

Decision  to reinstate detendant's  probation
following interlocutory revocation thereof. on
ground that defendant's prebation vielations
were  mwerely  technical i nawre. did  not
amount to downward departure sentence under
pudelines. such as would require trial court
W provide contemporancous Written  reasons.
Woest's F S A s 9450l West's FS A ROYP
Rule 3701

2 Cases that ote this headoote

Attorneys and Law Firms

*318 Robert A Bauerworth, Anty. Gen., Tallahassee. and
Bonme fean Parnish, Asst Atey. Gen., Dayviona Beach, for
appellant.

James B Gibson, Public Detfender. and Fumes T Cook, Asst.

Tubhie Defender, Davtona Beach, tor appellee.
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Opinion
COWART, Judge.

The trial court, following a probation revocation hearing.
found that the defendant violated several conditions of his
probation but concluded these violations were technical in
nature and elected o continue the defendant on probation.
The State appeals arguing that this amounts to a downward
departure sentence for which the trial court was required to
provide contemporancous written reasons. We disagree and

affim:,

of probation. in ¢ffect provides that when a probationer is

Section 9480601 Florida Statutes, relating to violation

brought before the court on the accusation that he violated
probation, and the probationer admits the charge of violation
1w be true. the court may revoke, modify or continue the
prebauon. If the violation of probation charge s not admitted,
the court has the discretion to hold or release the probationer
with or without bond to await turther hearing, or it mav
dismiisy the charge of probadion violurion. Even after a
hearing on the violation of probation charge. the court may
revoke. modify or comtinue the probation. In effect. this
means that the trial court, having once placed the defendam
on probation. has almost unlimited authority to dismss a
violation ol probation charge, or to continue or restore the
defendant to probation {or reinstate the probation), whether

or nat the probationer is guilty of violating probation.

21 131 4
hearing. the defendant's prebation was revoked but thereatter
the trial court reinstated the probatton on tts original terms.
The statute gives the trial court the authority to do this
and that statutory autherity 15 substance. and does not
depend upon procedural teehnicalities and is not controlled
by the senteneing puidelines (8 921001, Fla S, and
Florida Rule ot Comunal Procedure 3701, Furthermore,
the order revoking probation was interlocutory and the trial
court retains imberent authority to change such interlocutory
determinations at any Lime before an appeal is taken or a final
Judgment is entered on the matter, A probationer before the
court on a charge of probation violation is not necessarnly
“before the court tor sentencing™ withi the meaning of
that fanguage m the sentencing guidelines rule. although if
the probation s finally revoked, the defendant then comes
“hetore the court for sentencing”™ and the guidelines may
apply. The trial court’s statutory diseretion under scction

SANBOCT s such that after stating that probation was

In this case. after the violation of probation

revoked. the trial court could remstate probation without
it constituting @ departure sentence under the guidelines

TUUININgG CONTENMPoOraneouns Witlen reasons.

Aftirmed

WoOSHTARDP, L, coneurs,

HARRIS, L. dissents with opinion.

HARRIS. Judge. dissenting.

I respectfully dissent. These are the facts.

Harrison pled to two counts of attempted lewd and lascivious
assault on a child. This ease concems his second violation of
probation. An affidavit of VOP was tiled *319 alleging tour
viokitions by appellant: (1) leaving county without consent;
{2) failure o pay court costs: {3} failure 10 successtully
complete MDSO program: and () fatlure to complete
commumty service. Following a VOP heanng, Harrson
was found o be in viokation and his probation revoked. A
presentence nvestigation was ordered and sentencing was

scheduled. A different judge handled the sentencing.

Harrison's recommended guidelines range was 9-12 yeurs,
12-17 years with the one cell bump for VOP. The new
sentencing judge found that the violations were all of o
technical nature and reinstared his probation on the oviginal
ferms, Oral reasons for departure were given at the hearing

but written reason were not prepared until 11 davs later.

The majority correctly cite section SI80001) as giving
the court the authoriny, after an adnussion of vielation, to
“revoke, moditv o continue™ probation. and, atter a finding
that a violanon has occurred. to “revoke. modify or continue”
the probation. These options. however. are in the alternative,
And the court. in this case. revoked probation. Onee probaiion
15 revoked then section 9480601y provides {whether there is

a plea or finding of guilty:

It probation or community control
is revoked. the court shall adjudge
the probationer or oftender guilty of
the offense charged and proven or
admitted. unless he has previously
heen adindged  guilty, and  impose

any sentence which 1t might hive
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originallv imposed before placing the

probationer on probation....

[ construe this language to mean that although the court has
the discretion to refuse to revoke probation and instead 1w
continue the origimal probationary term i effect, if' it revokes
probatton-while it may again impose probation if appropriate
under the guidelines or based on proper reasons (even on the
same terms and conditions), it may not sunply reinstate the
original probation. The statute requires a new sentence and a

new sentence requires guideline consideration.,

Rule 3701, subd. d, par. 14, Rules of Criminal Procedure,

provides:

Sentenees imposed after revocation of
probation or community control must
be in accordance with the puidelines.
The sentence imposed after revocation
of probation or community control
may be included within the oniginal

cell (gutdelines range) or may be

Footnotes

increased to the next higher cell
(gwidehnes range) withowt reguinng
a reason for departure. {Emphasis
added. |

The majorty also holds that the departure sentence is justiticd
because the court retains the inherent authority to change its
mterlocutory order revoking probation. Whether or not the

Judge had such authoniy, ! the record s clear that he did not

A4

exercise it, 7 He considered this o new sentence subject to the
euideline and gave oral reasons for departure with subseqguent
written reasons. What we have here is a record sentencing,

after revocation that does not comply with the statute or rule.

Even though 1 vearn for the day of sentencing judges

diseretion. regretfutly. 1 dissent.

All Citations

SKOSo 2t 37016 Fla I Weekly D2526

1 Since whether or not Harrison's prabation should be revoked was an exercise of the earlier judge's discretionary authority,
the subsequent judge's authority to reverse such ruling is doubtful. Lawyers Co-operative Pub. Co. v Williams, 149 Fia,
390, 5 S0.2d 871 (1942). Further, even if the successor judge has the authority to averride a previous judge's ruling, there
1s a code of restraint based on the law of the case as well as consideration of comity and courlesy [Tingle v. Dade Courity
Board of County Commussioners. 245 So.2d 76 (Fia. 1971) ] and the exercise of this authority should not be presumed
by an appellate court in the absence of clear record intent.

2 For example, the judge refers to “the sentence | have just imposed to prebation;” he adjudicated the defendant guilty as
statutorily required after revocation and he attempted comphiance with the guideline requirements.
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Soseoplses
Distriet Court of Appead ot Florieda,
Foarth rstrict
EthanJermaine WASHINGTON. Appellant,
v
STATE of Florida, Appellee.
Nooqbog-egey.
Apail 6, 2ol
Synopsis

Background: Delendunt stolated probation and reguested reinstatement. Thie Cirewit
Court, Fitteenth hudicia) Cireuit Palm Beach Connts, Boren W0 W revikeed

probation, and sentenced detendant to pesens Deterndant appealed

Holding: The District Conrt ot Appead. ccia o0 bebDthat coreait court hoad discretinn

to reinstate defendunts prolution withentovadid reason for ados pward departore

Reversed and remuanded for resenteneiny,

West Headnotes (3)

1 Cvimineal Law Revewatiom ot poadsativm g supeyised 1okeas
Appellite conrt resiew s trish conrt’s rovecad o of peobation under an abuse

vt diseretion stiancand

Criminal Faw Sentera

Sentencing and Punishiment I TR AN TS PP AR
I imposing sentence following o revocation ot probation. shere a brial court
erroneettdy believes it daocs nat e the disevetion to inpese g eertam

SENtCRve, Lesentene g s wattanibod Vs s s 0 T s

Cease that eites ais el
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prabativm
Crrenit conrt atter delendant vicolated probation and requested reinstdement
had diseretion to reinstate detendant’s probatien sithent aovadi b ieason e

doswmnard depariore Wiest s B s v S o ol i)

Attorneys and Law Firims

S8 Cores Theheonnt, Publie Deteoder aed Chanistine £ G b, dssastant Puith

Detender, West Palnn Bestely o appellant

P Lede Bensdis Attornes Goneral T alissee ed s S ok Assstant

Attorney Gonera West Pabm Beach o appelioe
Opinion
R S E|

The defendant visLibed probation and reguestod seinstatemient Ty respense s the cireunt
cotrt requested the detendant to peoaade anaseri o o nend depar e After the
detemilant was nable ko s the cowrtres e the detesdant's probationoaed

senlenecd him to preison. The detendant saooes Dust e conet mastabenb beliesed i did
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not have the diseretion o reinstite his probation without grovnds for e downsarnd
departure. We agree with the detendant. Theretore swe roverse el poemaned for

resenteneing,

The detendant plecd guilty to certain elatees in e cases, Pursiant toa plea aoreement,
the cireuit cortrt pranted the detendant a dos mward departure and <enteneed him e
totid ot bee v cars ol eareeration ollowed by eight vears of probation, The detendant
later viokied his probalion Inodriving with o suspended Heense, The detendant's
airllfeiend westificd abont the corcomstances of the violtion, She <atd that <he seis
driving when she became siok and started vomiting. “8z2g The detendant told her to pulil
over (e nvoid getting inte an aceident, She and the detendant chanaed seats so that he
conld drive her to e hospital As sonn as the detendant <tarted deiving, « rdice affieer
pudlest the carover fora tae lieht being ont The citicer cited the detenadant tor driving
with i snspeneded heense, bat did notarrest hime Instead, the officer let the defendimtUs

girlfriend deive them home, The <tate dicd sot sech to refute that testinnam

The detendant entered an open pled te the conrt admitting the violetien During the plea
collagm, after adyising the detendant of the sentencimg ringe, thae cireuit court teld the
defendimt, "Hmagine vour bivyver is going tocash for some sortof o dissiaan]
departure,” The stte asked the conrt to revske the detendant> paobation aml <entence
Him L fifteen vears in prison. The detendiant himseltasked “to be reinstited on

probation.” Defense counsel and the court then b the follos ing diadise

[DEFENSE]L Inedge o Pmasking the Conet tooadiuclivate him cive Bim los eredit and
Lo reinstate hime Your honor does Tanve the authorits to do that FRnos be still has

about st vears et on [pleobation.

[provided Yo Honer the case L Franeuiz jv State), ICs o8z Soced 530000 Inthes
case, the defendimt was em probation. [H A violated probation and the Court did &

drmsnward departure v senteneipe

THE COURT: Isot Hie Big thing on this case that il it sere aodowmsard departure,

that there mecds to be s itten reason o the dessnard departnme?
[DEFENSE] Yes

THECOURT: Andhif vou [are fnet siven the veasens for the donsnwand departuree then
the detendant cithor has the aption of nod soans foraard oe” o Bwing resentencen|

within the guidelines?

[DEFENSE] Your Honorveahs the propeosition is that Yeor Honor can downueard
depart it vour Honor sives written teasons, I there are toow rtten feasons 2ives Hhe

citse et rentanded, SothaUs sl Boenne it wp thiet case

THE COURT: The Basis tor acsdoswnward departare will e what

(DEFENSE]

valid renson

Pl st is that he s complvios with prdaton oowhich Thebiene ds o

THE COURT: Hae s pleadime ety tovssbatuen of his probotion, <o the Tusts tor the
dovnvard deparlioe s complving withe produition Droes thet ot oof s soem ke o

vrenkar arenment?

[OEFTNSE L We ashnit thot e vnelated peco batieen woth the Dione Wlinlhe Susjended
chavee _then s nocquestion abont thats It cosessime thal 10s o msdenmeanas

[ bt e violated with 10 ted CCa felons . bt thit s e <ole Tuasis tor te siolation.

THIE COURT Daant tocknew st wonth e the Tewad Basgs s that s contleniag

i~ entithed toa dosonwared departore

| DEFENSEL Well thie Tewad buasis

[ et G oot Floanids s taies |

i there ate spe citie deportares onthned e
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THECOTRT Whieh one sonld apphoe

[DEFENSET Welloin the statute, itselt 1 states these are the exeeptioms 1wl
argde D had Loospple one, that this crime was committed (nan unsophistieated
manner, [wasa DUS bt other than thal departine basis, it wavs in the <tatute
st that the reesons are wol Bmited to e se caalinesdin the <pdute. There can be

olher reasons tor departing,.

At the ened of the hearing, the cocuit court revoked e defendants probation and 830

senteneed him to eieht vears ol incaicenation,

The defendant then Giled thisappeall He arenes that e court mistakenly believed it died
not have the diseeetion to remstate his probation sithont seoumds foracdonvmaard
departuree, The slate argues that the comt's statements and mgumrtes demonstrate it hod
i keen mulerstanding of the Law and the honnds ot it s discretion regarding whether to

retnstate or pevobe the defendant’s probation.

1 S Anappellate comt reviews g teial eeart s revocation o probation nnder an
abuse of diseretion standard, Kussell oo Stete, aso Secad oo nao oV e eoos Flowever,

where v trial court erroneoush belivves 1 edoes not buee the discretion o impuose o

r

cerlain senlenee, resentencing is warranted, Sec s s s St Ssa s sl abao g o

(ELa o pth DA o) (reversing sentenee where “the trial court exprossed the creoneous
belief thal it was hatred from sentencing [the detendant: as oo vorthful citender ™y 7 0
oSt s scoad o a0 n L g Ty oee feeversing habinnal viotens telamy

oftender sentence wheee Uhe trial courl “man have been nnder the mistaken impression

that Fit! Licked ans diseretion in the matler™)

30 Heres the cirentt conrt Bud the diserctiom b revake probaton as tiwe state
requested. or reinstde probation as the defendant reguested. See S ogsont ot [
St ooy (when o defembant odmits toocdatine proboation the conrt "y fortheth
revoke i oreontinge the probativar o place the prodationer snte s eommunity
cottrol program.”). e conrt desived to reinslate probation, it could deoso nnder

sevbion apsob swithout sueh reinstatensent constitutime ados aard deporture sentener

reguiring o valid reasen for the departuee o

Sthln Aragg.

The recard hiere howeversdoes net demonstrate the cirenit conrts understamding that it
huel thediseretion o reinstte the detendant' s prebaton switheut s alid reason for g
downward departure, Tt was the court which Giest notiticd the detendant of its
expeetition that "vour lawser i coin tooask e somie sort ot adesseand departure
Dictonse connsel then Jed the conet finthnen aesteas b citing £ rornguis o0 Stete s s ood

540 (FE 096 ) There onr sapreme contt hebd that

atrial court must determine and state Inwrities based apoee sl e
ciremmstatiees throngh the date o the recocation sertenceing whethe
vl redsons exish tor o downsard departure trom o guideline sentenee
for g rerncation. The soaitton peasans st deseribee shy thee connt has
o1 hies not oz i SLite™s priod acrcement terdoassarnd depantoe
b valich reison tor o snbsequent dovw nsard departore i the verocation

settenvineg

Ldoat a8 temiplivses addedd Here Toneve o the detemidant ashed the connt tooreins e
his probation. Reinsttement wonld not oy e regaired the eonet S impose o sentenee,
mueh lessoe semtence coguirines ovalid peasen tor oo depeerture Sec e
PN R gl N s alse S D Dt e D e e L e S as imh
where the conrl tevokes prrabation muost the court impose a sentemee, bvenwhenan
appellnt admits o probation violition, the sonet is it vesgained Beorovobe the prolution

atd sentenee the oflomder o the amderising chares sointe s nad citations cmitted;

The state argues Huat we shonbd interpret defense conpsels citation to Pramgits as e
detedant's sy of presentine beth o regquest tor remstateme st s loin the slbeoatog o
regies] for revocatiean with g des nwand departure sontence e disazree. The

defendant himscll asked "o T reinstated omomy probabion.” Sordo T80 we see
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.
anything in the record suggesting thid the cirewit conel enderstocd detense counsel as
presenting sueh rerquests in the adternative
Hased on the toresoing, we reverse and remiamd e vesonteneime <o that the conrt o
consider defendant’s request to reinstate his probotion withowt such remstatement
constituting o dow mward departure eequicing o sahd regson for the depanure. The
court, of vonrse, alsoremains tree to reveke the delendant’s probation and re-impose
the existing sentence orany other sentenve permisshde under the guisdelmes unless the
detendant presents g vulid reason for sodownsand deportares B i sxa s sl
[T
Reversed and remanded for resontencing,
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