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SUBJECT:  QUASI-JUDICIAL – Request to Accept the Special Magistrate’s Report and 
Modify the Magistrate’s Recommendation to Enter into a Settlement Agreement between 
the County and Hammock Harbour, LLC; 5658 North Oceanshore Boulevard; Parcel 
Number: 40-10-31-3150-00000-0420; 4.26+/- acres. Owner: Robert Million, as Manager 
of Hammock Harbour, LLC; Agent: M. Scott Thomas, Burr & Forman LLP.  

DATE OF MEETING:  November 18, 2024 

OVERVIEW/SUMMARY:  This request is quasi-judicial in nature and requires 
disclosure of ex parte communication.  The Hammock Harbour parcel lies West of 
North Oceanshore Boulevard (a/k/a SR A1A), East of the Intracoastal Waterway, and 
North of Hammock Hardware: 

This agenda item is related to the resolution of a dispute between the County and the 
parcel owner, Hammock Harbour, LLC, regarding the development of the subject parcel 
as a dry stack marina.  The dispute is related to Hammock Harbour’s site plan application, 
which was denied by staff earlier this year on the basis that a Special Exception would be 
required for the proposed dry stack marina use approval, as previously determined by the 
Planning and Development Board.   

Following the site plan denial, Mr. Scott Thomas, Esq., filed an appeal with the County on 
behalf of Hammock Harbour, seeking relief through Section 70.51, Florida Statutes (the 
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Florida Land Use and Environmental Dispute Resolution Act or FLUEDRA).  The appeal 
initiated a mediation process culminating in a hearing before a Special Magistrate and the 
issuance of the Magistrate’s Report and Recommendation to the Board of County 
Commissioners for a final decision.       
 
The Magistrate found that the County’s Planning and Development Board had 
overstepped its authority requiring a Special Exception for the proposed dry stack storage 
use based in substantial part on the documentary history and regulatory framework that 
are relevant to water-based commercial recreational uses including: 

• A parcel-specific deed restriction for boat yard and related uses that was required 
by the Board of County Commissioners in conjunction with a previous rezoning of 
the site to C-2; 

• Comprehensive Plan policy text for the placement of marinas on commercial lands 
adjoining water bodies, such as the Hammock Harbour parcel; 

• Identification of the Hammock Harbour parcel within the County’s Manatee 
Protection Plan as an appropriate site for a marina with wet- or dry-slips; 

• Listing of “commercial recreational uses” as a permitted use in the Land 
Development Code within C-2 districts, coupled with the statutory definition of 
“recreational and commercial working waterfront”; and 

• Florida Supreme Court decision pertaining to interpretation of ambiguous zoning 
codes to the benefit of property owners.     

 
With the Magistrate concluding through the Magistrate’s Report that the Special 
Exception is not required, the Magistrate recommended that: 

• the Planning and Development Board sua sponte motion to reconsider the 
determination of use to correct the previous errant decision and find that the 
Special Exception is not needed for a dry stack storage use; 

• the applicant utilize an electric or otherwise sound-attenuated forklift for its boat 
moving operations; and 

• that the height of the fencing along the common parcel lines adjoining the 
residential parcels be increased from six feet to eight feet in height.  

 
For the most part, the County staff concurs with the Magistrate’s Report and 
Recommendation; however, as it relates to the Magistrate’s recommendation to return to 
the Planning and Development Board for what amounts to a rehearing with a foregone 
conclusion, staff has instead opted to provide a draft Settlement Agreement for the 
Board’s consideration that modifies the Magistrate’s recommendation by removing the 
Planning and Development Board’s correcting of its motion.  The logic behind this 
approach is that there are no material gains through an additional process of returning to 
the Planning and Development Board for a mandatory, perfunctory correction of the 
motion.  All of the pertinent facts and testimony from the parties have been laid bare 
through the Special Magistrate’s mediation and hearing process: an additional Planning 



FLAGLER COUNTY BOARD OF COUNTY COMMISSIONERS 
PUBLIC HEARING/AGENDA ITEM #9a 

 

 
Special Magistrate Report and Settlement Agreement with Hammock Harbour – Staff Report  

Page 3 of 3 

and Development Board step would amount to an unnecessary bureaucratic process. 
The same result will readily be achieved presently through the Settlement Agreement 
between the Board and Hammock Harbour. Moreover, FLUEDRA specifically states that 
the County Commission has the authority to modify the recommendation of the special 
magistrate and proceed to implement it by a development agreement consistent with the 
County’s Land Development Code. 
 
This agenda item is: 
__X__ quasi-judicial, requiring disclosure of ex-parte communication; or 
_____ legislative, not requiring formal disclosure of ex-parte communication. 
 
DEPARTMENT CONTACT: Adam Mengel, Growth Management Director (386) 313-
4065, and Sean Moylan, Deputy County Attorney (386) 313-4056 
 
OPTIONS FOR THE BOARD:  The Board may: 
 
Accept the Magistrate’s Recommendation 
 
Modify the Magistrate’s Recommendation (County staff have prepared an Agreement 
between the County and the Property Owner to implement the Magistrate’s 
Recommendation but without a Planning and Development Board reconsideration) 
 
Reject the Magistrate’s Recommendation  
 
ATTACHMENTS: 
1. Settlement Agreement including Special Magistrate’s Report and Recommendation 
2. Site Plan 
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SETTLEMENT AGREEEMENT BETWEEN FLAGLER COUNTY AND 
HAMMOCK HARBOUR, LLC 

THIS SETTLEMENT AGREEMENT (“Agreement”) is entered into by and between the 
Flagler County Board of County Commissioners, a political subdivision of the State of Florida, 
with an address of 1769 E. Moody Blvd., Bldg. 2, Bunnell, FL 32110 (“County”), and Hammock 
Harbour, LLC, a Florida limited liability company, with an address of 17 S. Waterview Drive, Palm 
Coast, FL 32137 (“Hammock Harbour”).  The County and Hammock Harbour are sometimes 
referred to herein as “Parties”. 

I. RECITALS

1. Hammock Harbour is the owner of that certain real property located at 5658 N. Oceanshore
Blvd., Palm Coast, FL 32137, with a Parcel Identification Number 40-10-31-3150-00000-
0420 (the “Property”).

2. Hammock Harbour seeks to construct a marina on the Property including dry-stack boat
storage not to exceed 204 dry slips, a restaurant not to exceed 3880 square feet service area,
and four commercial retail storefronts not to exceed 2690 square feet (the “Proposed Use”)
as depicted in the Site Development Plan submitted to the Flagler County Technical
Review Committee (the “TRC”) with an Application for Site Development Plan Less Than
5 Acres on July 11, 2023, which Site Plan is incorporated herein by reference  (the “Site
Plan”).

3. Based on prior action by the Flagler County Planning and Development Board (“Planning
Board”) determining the Proposed Use of the Property is not prohibited within the Scenic
Corridor Overlay District but required approval as a special exception under the County’s
C-2 zoning district, the TRC denied Hammock Harbour’s application.

4. In response to the TRC action, Hammock Harbour invoked the Florida Land Use and
Environmental Dispute Resolution Act, Section 70.51, Florida Statutes, (“FLUEDRA”).

5. Special Magistrate Terrence E. Schmidt, Esq., presided over the FLUEDRA proceedings
and issued a Report and Recommendation on October 29, 2024, finding that the prior
determination of the Planning Board and the action of the TRC to be unreasonable and to
unfairly burden Hammock Harbour’s use of the Property.

II. LAND USE AGREEMENT

For good and valuable consideration and the mutual covenants herein, which the Parties agree are 
adequate, the Parties agree as follows: 

1. The above recitals are incorporated herein.  The Special Magistrate’s Report and
Recommendation, attached hereto as Exhibit A, is incorporated as if set out fully herein.
The County expressly adopts the Special Magistrate’s findings of facts.

Attachment 1
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2. Hammock Harbour’s Proposed Use of the Property is consistent with the County’s 
Comprehensive Plan, Land Development Regulations, and Manatee Protection Plan.  
Moreover, Hammock Harbour’s Proposed Use is permissible by right as a commercial-
recreational use of the land.  The Proposed Use is also consistent with the strictures of the 
Scenic Corridor Overlay District. 

3. This Agreement supersedes and nullifies the use determination of the Planning Board of 
August 10, 2021 and the TRC’s denial of Hammock Harbour’s July 11, 2023 application.   

4. Hammock Harbour’s Proposed Use and Site Plan complies with the Flagler County Land 
Development Code and the strictures of the Scenic Corridor Overlay District.  Hammock 
Harbour may apply for land development and building permits to construct the Proposed 
Use consistent with the Site Plan.   

5. Hammock Harbour specifically acknowledges and agrees that its use of the Property 
pursuant to the Site Plan must comply with all applicable noise ordinances.   

6. Hammock Harbour also agrees that the height of the buffer between the Property and 
neighboring parcels to the north and south shall be no less than six feet and no more than 
eight feet as determined in consultation with Flagler County’s Planning & Zoning Division.   

7. Hammock Harbour will provide 124 parking spaces, including 5 ADA parking spots, for 
the Proposed Use as illustrated in the Site Plan. 

8. Hammock Harbour’s use of the Property shall be consistent with all applicable laws, rules, 
and regulations. 
 

III. MISCELLANEOUS PROVISIONS 
 
1. This Agreement encompasses the complete agreement between the Parties with regard to 

the subject matter hereof.  This Agreement may only be modified by a written instrument 
executed by duly authorized representatives of the Parties. If any portion of this Agreement 
is found void by a court of competent jurisdiction, it shall not affect the validity of the 
remaining portions of the Agreement. 

2. This Agreement is not intended to create any rights in third parties and shall not be 
construed as a consent by the County to be sued by third parties. 

3. Each Party shall bear its own fees and costs. 
4. This Agreement shall take effect upon the date of the last Party to execute it, as indicated 

below.  The County shall record this Agreement in the Official Records of Flagler County. 
 
 
 
 
 
 

[Signature Pages to Follow.] 
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by its 
duly authorized representatives on the dates indicated below. 

 
     
FLAGLER COUNTY BOARD OF 
COUNTY COMMISSIONERS 
 
 
____________________________________ 

      Andrew S. Dance, Chair 
       
      Date:_______________________________ 
 
      1769 E. Moody Blvd., Bldg. 2, Bunnell, FL 32110 
 
 
 

ATTEST:      APPROVED AS TO LEGAL FORM: 
 
 
_______________________________  ___________________________________ 
Tom Bexley, Clerk of the Circuit Court  Sean S. Moylan, Deputy County Attorney 
and Comptroller 
 
1769 E. Moody Blvd., Bldg. 1, Bunnell, FL 32110  1769 E. Moody Blvd., Bldg. 2, Bunnell, FL 32110 
 
 
 
 

 
[Signature Page to Follow.] 

 
 
 
 
 
 
 
 
 
 
 
 

Sean S. Moylan
Digitally signed by Sean S. 
Moylan 
Date: 2024.11.07 16:28:39 -05'00'



Settlement Agreement Between 
Flagler County & Hammock Harbour  Page 4 of 4 
55777774 v1 

 
 

HAMMOCK HARBOUR, LLC 
 
 
____________________________________ 
Robert B. Million, Manager 
 
Date:_______________________________ 
 
17 S. Waterview Drive, Palm Coast, FL 32137 
 

 
 

STATE OF FLORIDA  ) 
COUNTY OF ________________ ) 
 
This document was acknowledged before me, by means of [__] physical presence or [__] remote 
notarization, by Robert B. Million, as manager of Hammock Harbour, LLC, this ____ day of 
__________________ 2024.  Such person is [__] personally known to me or [__] produced valid 
government-issued identification. 
 
 (SEAL)  

    
____________________________________ 
Notary Public 

 
 
 
 
 
 
 
 
 
 

[Exhibit A to Follow.] 
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1st COUNTY SUBMITTAL 7/05/23
2nd COUNTY SUBMITTAL 8/29/23

SITE PLAN

L1.1

1"=30'

1" = 30'HATCH LEGEND
ASPHALT PAVEMENT

CONCRETE PAVEMENT

CONCRETE

DOCK

SITE DATA TABLE

SITE COVERAGE

PROPOSED DRYSTACK BUILDING 42,832 SF

PROPOSED ASPHALT PARKING 46,561 SF

TOTAL IMPERVIOUS 111,724 SF

TOTAL IMPERVIOUS % 60%
TOTAL PERVIOUS %   (35% MIN) 40%
% BUILDING COVERAGE 27%
TOTAL FLOOR AREA 49,017 SF
FLOOR AREA RATIO (FAR) 27%

PARCEL NUMBER(S) 40-10-31-3150-00000-0420
911 ADDRESS 5658 NORTH OCEANSHORE BLVD
FEMA PANEL NUMBER 12109C0257H
FLOOD ZONE ZONE  X
ZONING C-2 GENERAL COMMERCIAL & SHOPPING CENTER DIST.

FUTURE RESTAURANT 3,495 SF

PARKING DATA
DESCRIPTION
COMMERCIAL

FUTURE RESTAURANT

1:200 SF

1:50 SF OF SEATING
1:EMPLOYEE PER SHIFT

MARINA 1:4 BOATS
1:EMPLOYEE PER SHIFT

RATIO QUANTITY
2690

2250
7

204
4

UNIT
SF

SF
EMPLOYEES

BOATS
EMPLOYEES

200

50
1

4
1

SPCS/UNIT
14

SPACES

45
7

51
4

REQUIRED SPACES 121
TOTAL SPACES PROVIDED 124

ADA PARKING SPACES REQUIRED
STANDARD SPACES 
VAN SPACES 

4
1

PROPOSED CONCRETE PARKING 11,886 SF
PROPOSED CONCRETE WALKS 4,260 SF

TOTAL PERVIOUS 73,976 SF

5
1

PROVIDED

DIMENSIONAL STANDARDS 3.03.17

FRONT (OVER 100' DEEP)
REAR
SIDE

40'
50'
50'

ADJACENT TO NON-RES ZONING & USES
ADJACENT TO NON-RES USES

BUILDING SETBACKS

FRONT 
REAR
SIDE

40'

15'
20' ADJACENT TO NON-RES ZONING OR USES

NON-RES USE ADJ. TO RES. USE OR ZONING

LANDSCAPE PERIMETER REQUIREMENTS

LOT SIZE   (5 ACRE MAX) 185,700 SF (4.26 ACRE)

SIGNAGE
MONUMENT SIGN 7.03.02 32 SF MAX - 6' MAX HIGHT

COMMERCIAL 2,690 SF

Attachment 2


