FLAGLER COUNTY BOARD OF COUNTY COMMISSIONERS
CONSENT / AGENDA ITEM # 7k

SUBJECT: Consideration of an Agreement with LRA Hammock Beach Ocean LLCfor the
Construction of Emergency Protective Berms/Dunes.

DATE OF MEETING: March 5, 2018

BACKGROUND: The County has undergone two hurricanes and several noreaster’s in the
last two years unlike the County has seen in recent times, if ever. To respond to those events
and protect the safety and well being of residents and public and private property the County
has embarked on a series of projects with Federal Emergency Management Agency(FEMA),
Florida Department of Environmental Protection (FDEP), Florida Department of Transportation
(FDOT), as well as residents, HOAs, the municipalities of Marineland, Beverly Beach and
Flagler Beach. This request is yet another piece of the puzzle for the northern County project
which is seeking to restore 12 miles of protective berm ranging in size from 6-10 cubic yards,
per lineal feet of shoreline.

The agreement with the LRA (commonly know locally as Hammock Beach Club) entitled
‘EMERGENCY BERM (DUNE) AND PARTIAL ENGINEERED DUNE RESTORATION
AGREEMENT” is similar to the previous two HOA agreements approved by the Board, except
for the monetary amounts, which are different due to the length of the shoreline and for specifics
related to timing of one section of shoreline and other minor details related to plantings and
more corporate legalessee. As with previous agreements, this agreement seeks to do two
main things. One - provide a construction easement and constructions details. Two - lay the
foundation for the voluntary special assessment district and the financial particulars on how we
will work with the Club on their respective assessments.

This is the final voluntary assessment agreement needed for us to pursue the funding for the
assessment district. We will be obtaining a loan for the three entities based on the assessment
levies and provide the assessment resolutions as collateral for repayment. The amounts for
each entity are: Ocean Hammock - $1,107,537.00; Hammock Dunes - $2,421,494.00 and the
Club at $834,142.00 for a total of $4,363,173.00. This agreement provides for an initial payment
by April 15t 2018 and subsequent payments by January 1 of each year for the next 5 years. It is
our belief that we can beat the construction costs amount in agreement and in turn reduce the
costs for the HOAs/Club, County and State.

The entire segment for the two HOAs and the Club covers 4.3 miles of shoreline, broken up by
County right of way and parks inbetween the participants. The Club is the last agreement we
were working on. Although it will mirror the other two agreements in most ways, as previously
stated it will have some unique items related specifically to the Club and it operations.

The 12-mile, northern project is well underway and beganJanuary 22™. The Board should be
familiar with this agreement and the general terms and concepts as we have discussed these
projects at multiple meetings and presented the other agreements in January. We apologize for
the lateness of this item, but felt the Board would rather receive the item late and see the item
move forward so that the County could try to meet the Clubs time constraint for the area
immediately north of 16" Road (1200ft).

FUNDING INFORMATION: This agreement provides the basis for financing of the northern
protective berm/dunes project and will require the County to obtain a loan for $4,363,173 for the
assessment district to advance fund these segments.




RECOMMENDATION: Request the Board approve the draft agreement conceptually and
authorize the Chairman to execute the contract as approved to form by the County Attorney and
approved for final content by the County Administrator. Additionally authorize the County staff to
pursue necessary funding and the Administrator to execute all necessary documents associated
with accepting and implementing this agreement, including any amendments approved as to
form by the County Attorney.

ATTACHMENTS:
1. Emergency Berm (Dune) and Partial Engineered Dune Restoration Agreement with LRA
Hammock Beach Ocean, LLC.

2 W, S Yhaeh Q018

Craig M /Coffey] County Admihistrafbr Date




Attachment 1

EMERGENCY BERM (DUNE) AND PARTIAL ENGINEERED DUNE RESTORATION
AGREEMENT

This Emergency Berm (Dune) and Partial Engineered Dune Restoration Agreement
(hereafter, the “Agreement”) is entered into by and among the Flagler County Board of County
Commissioners, a political subdivision of the State of Florida, whose address is 1769 East
Moody Blvd., Bldg. 2, Bunnell, FL 32110 (hereafter, the “County”), Hammock Beach Property
Owners Association, Inc., whose address is 105 16th Road East, Palm Coast, FL 32137
(hereafter, “HBPOA”), and LRA Hammock Beach Ocean LLC, whose address is 105 16th Road
East, Palm Coast, FL 32137 (hereafter, “LRA”) and who is the owner ertain real property
located on the Atlantic Ocean between Jungle Hut Road and MalaC a Park, whose parcel
identification number is 04-11-31-2984-00GC0-0000 and which i roximately 4,697 linear
feet on the Ocean and which is visually depicted in Exhibit d, however, that for
purposes of this Agreement the “Property” shall be limited to t and BPP2 of that
certain Plat of the Ocean Hammock Golf Course recorded i 1 of the public
records of Flagler County, being further described on it A. BPOA, and
LRA are hereafter collectively, the “Parties” or indivi . HBPOA are

Whereas, in October 2016 Hurricang\\Via ‘ | Flagler County, resulting in
the eroding of the dunes along the beach, d i tate Road A1A, and causing
significant damage to public and private propé

ered extensive damage and erosion as a direct result of
Hurricane Matthe ) ely vulnerable to waves and tidal action; and

stem of the entire coastline of the County, including the
s Property and that of neighboring properties, including the
Hammock Dunes Property Owners Association, Inc., Ocean

continues to decla of Local Emergency to this date; and

Whereas, due to the variable and unpredictable nature of the ocean and the storms it
brings, coupled with the ongoing hurricane and sea turtle nesting seasons, the need to protect the
Property and County beaches is extremely urgent; and

Whereas, the Parties desire to construct a protective dune on the Property to mitigate
against the loss of land and structures on the Property as well as on the County’s beaches (the
“Dune”) and other properties on the barrier island; and

Whereas, the County is also working with other coastal property owners, including the
Hammock Dunes Property Owners Association and Ocean Hammock Property Owners
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Association, along with others, to construct protective dunes along the entirety of the County’s
coastline to create a comprehensive and cohesive protective berm (aka Dune) system; and

Whereas, constructing the Dune serves a paramount public purpose in avoiding further
erosion and loss of property landward of the Dune and in preventing contamination of and
hazardous conditions on the beach from collapsing debris and structures; and

Whereas, because the beaches of the County are a primary attraction for tourists and
residents and a prime generator of economic activity, the stabilization of the dunes and beaches
as a result of the installation of the Dune will have a direct, beneficiah impact on the local
economy; and

Whereas, the public will additionally realize the benefit
stronger tax base with the protection of the Dune; and

property values and a

Whereas, the Parties desire to jointly work toge idi financing and
the design, construction and inspection of the Dune pur, i ement; and

Whereas, there are economies of scale to b
County and Hammaock and in utilizing the County’s En
beach dune issues continually following Hugsicane Matthe

the joint participation of the
Record who has worked on the

Whereas, it is the Co it onstructing the Dune will directly benefit the
public which uses the Prop i h visitation and experience; and

share of construction in proportion to the benefit Hammock and adjacent

of both LRA and HBPOA; and

Whereas, Hammock and adjacent property owners will benefit if the financial and
coordination matters are handled by LRA directly through a voluntary special assessment
district; and

Whereas, the County is using Hammock’s agreement to participate in the payment of the
construction through a voluntary special assessment district as an inducement to obtain favorable
financing for the full cost of the Dune construction; and
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Whereas, the costs computed by the County and the associated debt are based on LRA’s
timely payment of the voluntary special assessments; and

Whereas, HBPOA is comprised of members who will directly benefit from the dune
reconstruction contemplated in this Agreement, and further HBPOA is willing to join in this
Agreement and be liable for its share of the special assessments to assure timely payment thereof
and to cooperate with the County on the project.

Whereas, LRA is willing to exercise its powers to assure timely payment of the
voluntary special assessments and to cooperate with the County on the proj

NOW THEREFORE, for the mutual covenants herein g d, the Parties agree as

follows:

1 FINDINGS. The above recitals are true and corre i ted as if set out
fully herein.

2 PURPOSE. The Parties are entering into thi t forth each Party’s rights
and obligations related to the financing, design, construgti pection of the Dune.

3 DUNE PROJECT.

a. County’s Responsibilities. other requirements in this
Agreement, the County agrees to:

Obtaln a eral permits for the Dune construction and be
the event of non-compliance with applicable
the securing of any applicable permits, and
urred in connection therewith. LRA hereby

to act on LRA’s behalf, as LRA S agent W|th

vered by the County) related to the permits applicable to LRA
ing post permit issuance Moreover, LRA shall have the right of

ot allow any liens to be placed on the Property. In the event a contractor
or supplier doing work on the Property files a mechanic’s lien encumbering the
Property, the County shall cause such lien to be terminated or bonded off within
one hundred and eighty (180) days after the date of such lien.

iii. Construct/Complete the Dune in accordance with any permit(s) and the
terms of this Agreement, including best efforts to comply with the preferred
construction periods attached as Exhibit C, it being a material term of inducement
to LRA that the County will use best efforts to abide with the preferred
construction periods and complete the construction of the Dune in accordance
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therewith because of the interruption caused by the construction to LRA’s
hospitality operation. The County agrees to keep one of the two sections of the
LRA beachfront property open to LRA hospitality operations at all times. One
section shall be considered as that property north of 16" Road/Old Salt Park
(“BPP1”) and one section shall be considered as that property south of 16M
Road/Old Salt Park (“BPP2”). To facilitate these goals LRA will provide a
Construction Coordinator for Hammock’s interest that generally works near the
Property on a regular basis.

ation of the Dune in
ed by the County’s
e included as part of any

iv. Certify in writing that the County completed the in
accordance with the plans and specifications as d
Engineer of Record. The plan and specifications are

Y Except as set forth in this Agre be limited to
installing the Dune according to th cifications of the County’s
Engineer of Record. County shall not r any negligent design or any
negligent maintenance by LRA subseque he transfer of ownership of the
Dune to LRA.

Vi, Levy a voluntary noR-g [ pecial” assessment on the Property,

pursuant to Section 197.3632
inspection of the Dune

. In addition to the other requirements of this Agreement,

, Including but not limited to its employees, agents or
acting under a contract with the County, the right to enter upon
d perform such functions and activities in accordance with the
is Agreement.

ownership of the Dune to LRA only to the extent of any condition required by the
permit(s) issued by the regulatory agencies to include, if necessary, any additional
permits or other applicable regulatory authorizations necessary to affect those
repairs required to maintain the Dune. This requirement shall not create any new
or ongoing maintenance obligation for the LRA with regard to Dune except as it
solely relates to the permit(s).

iii. Make all future repairs to the Dune, if any, as solely desired and
determined by the LRA in accordance with any permits and/or applicable laws,



rules, regulations and ordinances of the appropriate federal, state and local
governments.

iv. Voluntarily accept the imposition of a non-ad valorem special assessment
pursuant to Section 197.3632, Florida Statutes, to finance the final design,
construction, and inspection of the Dune on the Property

V. Authorize the Flagler County Property Appraiser to assess against the
Property of LRA and to authorize the Flagler County Tax Collector to collect the
special assessment from LRA on the County’s basis that the Property is not for
the exclusive use of the Club or its members and the er of assessment and
collection herein is more efficient for LRA.

Vi, Appoint a Construction Coordinator t he County on the

its contractors.

4 GRANT OF TEMPORARY EASEMENT. LRA grants, and the County accepts,
a temporary, non-exclusive easement for dhe benef County, its employees, agents,
successors and assigns (including those pa N
to provide the project described herein), o
depicted in Exhibit A attached hereto, for the
the Dune. LRA and the County,.ag
BBP1 or BPP2, to reduce the
(including those parties t

ross the Property of LRA, as
Jning, constructing and inspecting

tract with the County to provide the project
erms of this Agreement. LRA may use any

ONS OF TEMPORARY EASEMENT. The temporary
or the installation of a Dune, including its survey, design,
on. Accordingly, the temporary easement granted to the
is Agreement and the rights hereunder shall (i) commence upon

permits and agreement, and (ii) be released, vacated and
out further action by the Parties upon the occurrence of the

the issuance
automatically te
following events:

a. Completion of construction of the Dune as evidenced by the delivery of as-built
drawings from the County to LRA.

b. Delivery by the County to LRA of a Certificate of Completion. The Certificate of
Completion shall:

I. Certify that the Dune has been completed in accordance with the
applicable permits and the design and specifications by the Engineer of Record;
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ii. Include final approval of the construction by the Florida Department of
Environmental Protection (FDEP); and

iii. Indicate that the Temporary Easement is terminated, released, and vacated.

Upon the occurrence of both (a) and (b) above, undivided fee simple ownership of the
Dune shall be vested in LRA thereby negating any easement granted to the County, and the
County shall have no further property rights, easement rights or obligations whatsoever in the
Dune or the Property. Notwithstanding anything in this Agreement to the contrary, the
temporary easement contemplated herein shall terminate no later eighteeng(18) months after the
date of this Agreement, subject to delays caused by force majeure even

foot on average and shall generally be in accordance with ofile depicted in
Exhibit B. The Dune work is estimated at approximate

dune project of approximately 639,000 tons. Further, accordance
with the design plans/specifications submitted and of the FDEP permit and in
accordance with the terms and conditions of the F ssued for construction on the
Property, all of which are incorporated herein by refe provided however, that nothing

LRA’s operating signature golf
course. The County believes that additio A : igi
impacts of Hurricane Matthew and subsequ [ ma‘and Nor’easter since then and
intends to do so if there are any savings fram the ates herein and within any available
funding. However, the Count s not modify the proposed Dune profile to
increase the Dune height en consent from LRA. LRA understands and
acknowledges the estlm ne profile depicted in Exhibit B, and the

authorizes the County to construct the Dune in
accordance with the plans aCifi 3 permits as issued by FDEP.

Overall Dune all include but shall not be limited to: all costs related to the
Dune including gn a ermit costs, Dune sand and vegetative plantings. Additionally,

ent, a ycurement and finance costs, and engineer certifications, plus all
labor and eC | other costs associated with the Dune construction. Upon
completion of tf j
and with the Cou gport, may seek to apply for its own permit with FDEP to modify any
minimum dune plantings, per FDEP requirements. The County is prohibited from planting any
endangered or threatened plant species with LRA property. LRA, if it elects to obtain a permit
for planting, will not interfere with the County’s completion of and compliance with the County-
obtained FDEP permit.

If, during the term of this Agreement, any of the area outside the Property is damaged, destroyed,
or caused to be in a condition that is different than the condition of the area outside the Property
on the date of this Agreement, by the County, its employees, agents, (including those parties that
have entered into a contract with the County to provide the project described herein), the County,
at its cost and expense and with all reasonable diligence, shall repair or replace the damaged or
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destroyed portion of the Property to the same condition as existed as of the date of this
Agreement. LRA shall provide the County with relevant documentation of the existing condition
of the area outside the Property, including video, photographs, or other relevant information in
its possession within 10 days prior to signing this Agreement.

7 HARMONIOUS USE BY LRA. LRA reserves unto itself the right and privilege to use
the Property for any purpose that does not unreasonably interfere with the County’s obligation to
construct the project as provided by this Agreement.

8. VOLUNTARY ASSESSMENT. Hammock agrees to participate in thedinancing of the Dune
project for its Property and for the benefit of other properties for those owners may
contribute financially. LRA hereby consents to the County levyi non-ad valorem special
assessment on Parcels BPP1 and BPP2 of the Property and uniform method of
collecting non-ad valorem special assessments for the collecti ssment against the

cost on LRA’s Property (the “Assessment”) as describedd . The total cost
of the Dune project on the Property is estimated i ,559.00, not
including any anticipated financing costs (4%),
discounts applicable to the Assessment (4%).

a. Acknowledgments by Hampioe nowledges that construction of

the Dune will provide a special benefit to t properties and that payment
of the Assessment on the tax bill provides & itior pecial benefit by allowing Hammock
the ability to finance the Dune over a term of\up : gars. Hammock acknowledges that
all terms of this Agreement asemacceptable elation to the special benefits described.

Assessment . he portion of the total project cost that Hammock will pay
is agreed Upon at a not to exeeed amount of $831,613.00. This amount includes a portion of
j ] issuance and financing costs such as interest, plus Tax Collector

fees. This amou
Florida Statutes. essment amounts provided herein are those attributable to Hammock,
and adjacent benefiting'properties, for Dune on the Property and the role it plays interconnected
with the Dune the County is constructing on other coastal properties within the County;
Hammaock will pay the costs with an initial non-assessment payment of $132,002.00 directly to
the Board of County Commissioners for the Dune construction within LRA property, upon (i)
creation and adoption of the Assessment district but in no case later than April 1, 2018, and
thereafter, pay in five equal annual Assessments of $140,428.00 for five years prior to January 1
of each of the following years. The Assessment amount that LRA is responsible for paying set
forth in this Section 8.c. is subject to reduction and the sharing of payment by other benefiting
property owners as contemplated in Sections 8.e., 8.d., 8.f.
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d. Reductions to Assessment Amounts Due to Project Savings. The County shall
reduce the Assessment should the County realize savings in the construction of the dune projects
carried out within the Special Assessment District. The County in its sole discretion shall
determine the applicable amount of project savings and shall apply it equally based on the
percentage of the engineer’s estimated sand quantities, per the entity participating in the Dune
Voluntary Assessment District (District covers the area from MalaCompra Park south to Varn
Park along the ocean).

To effectuate any Assessment reduction the County shall prepare an accounting
true up for the Dune Voluntary Assessment District area based on actual @xpenditures and shall
provide a minimum credit of 37% or 37 cents ($0.37) for any cons on dollar the County
estimated that was saved based on the County’s true-up. The es understand that the

based on less detailed allocations and estimates such i ck rental, CEI

(Construction, Engineering Inspection) services, final s , and remedial
work, that may be allocated project wide. There sha nancing costs
as the County will need to secure the funding at the ject before the construction
is completed. Similarly, there shall be no proportion ns in estimated Tax Collector

tent the annual Assessments are
Ilector, none will be charged.

fees, or early Assessment payment discounts, except to
reduced. If there are no Tax Collector fee

The County shall apply any A 1 ions to the last Assessment year at
the time the County approves the assessme
Should the savings exceed the fig :
shall apply the remainder sa
savings are fully applied.
roll on or before Septe

amount as provided herein, then the County
eceding the final year consecutively until the
r when the County approves the assessment

essment Amounts Due to Payment by Third Parties. As a
matter of law p _ ecial Assessment may be made by someone other than LRA.

that may not own property eastward of the coastal
ay benefit in the same manner as property owners within the
Owners Association and Ocean Hammock Property Owners
Association tha igipating via their owners’ association to share in the cost of the Dune
construction in proportion to the obligation of other benefited properties. In this regard, the
Parties recognize that the Dune construction cost within LRA property will likely extend benefits
to other property owners other than just LRA. Therefore, the County will not oppose LRA
facilitating direct or indirect financial participation by adjacent benefiting property owners, such
as the properties governed by HBPOA. Financial participation by such properties made directly
to the County shall directly reduce LRA’s level of participation at a 1:1 ratio. The Parties agree
that although LRA shall be responsible for submitting the full amount of the Assessment due,
HBPOA agrees that it is responsible to pay to share of the Assessment in the same proportion as
the association expenses are assessed to its members (after deducting LRA’s share) pursuant to
the HBPOA governing documents (the “HBPOA Share”). HBPOA hereby agrees to timely pay
in full, the HBPOA Share to LRA, which will collect such funds on behalf of HBPOA. HBPOA
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further agrees to be liable to the County for the HBPOA Share. The County agrees to look only
to HBPOA for the HBPOA Share and only to LRA for LRA’s proportionate share. HBPOA
specifically agrees that all of the remedies available to the County against LRA to collect any
amounts of the Assessment shall also be available against the HBPOA in the event of any failure
by HBPOA to pay the HBPOA Share hereunder. HBPOA and LRA agree that each
condominium unit owner governed by HBPOA shall be assessed $1,000 by HBPOA to pay for
HBPOA'’s share of the Assessment.

f. Payment of Assessment/Default. Hammock hereby freely and willingly agrees to
pay the Assessment pursuant to the terms of this Agreement and acknowledges that the failure to
pay the Assessment will cause a tax certificate to be issued against th cels BPP1 and BPP2
of the Property, which may result in a loss of title in accordance wi ction 197.3632, Florida
Statutes. Hammock recognizes that the County has pledged p the financing with a
lender for which any default can result in interest and penaltie

agrees that should its payment be delinquent following Ja he County may
pursue suit in the Seventh Judicial Circuit Court in and el LRA and
HBPOA to pay their respective shares of the Asse members the
amounts necessary to discharge that responsibility Hammock consents to the
County pursuing an injunction to compel payment w ecessity of posting any bond
Further, Hammock agrees that it shall be liable for rea le costs incurred by the County
including reasonable attorneys and parale le costs, whether incurred in
negotiations, at trial or on appeal. Hammag sonable consequential costs

such as late interest at the rate prescribed in ents, in addition to the statutory

ial flnancmg costs shall be recoverable. The
ate strict compliance with the Assessment

Assessment due the County.fer a f gurpose, however this provision shall not in way
preclude other partie gortions of such Assessments as contemplated herein. Absent a

duration of the easement set forth in Paragraph 5, the term of this
hen the last Party hereto executes this Agreement and shall

10 VOLUNTARY® ASSESSMENT DISTRICT, CONSENT AND TIMING OF
ASSESSMENTS. LRA shall be included as a single property owner in the voluntary special
assessment district. The County has created the district in December of 2017, and the annual
Assessment will first appear on LRA’s FY 2018/19 tax bill that the Flagler County Tax Collector
will send out in October or November 2018; provided, however, that the County agrees to amend
the voluntary special assessment district to limit its scope only over BPP1 and BPP2. The
district will be established for five (5) years and will include an initial non-assessment payment
of $132,002 paid directly to the Flagler Board of County Commissioners, and five annual
Assessments of $140,428.00 as further described in Paragraph 8.c herein. The amount owed
may be pre-paid at any time without any prepayment penalty. This Agreement shall serve as
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prima face evidence of LRA’s concurrence with the voluntary special assessment Dune district.
These assessments contemplated in this Agreement shall be a non-renewable Assessment and all
of Hammock’s obligations shall terminate upon payment thereof.

11 POWER OF ATTORNEY FOR INSTALLATION OF DUNE. By signature herein,
LRA hereby grants the County the power of attorney to enter into permits, contracts, financing
and other legal documents necessary to carry out the construction of the Dune. LRA warrants
that it is empowered to bind the Property to the terms of this Agreement and that it is acting on
behalf of any individual or entity that has an interest in the Property and will hold the County
harmless from any other individual or entity, including its members, that glagim an interest in the
Property in the performance of this Agreement.

12 THE COUNTY’S INDEMNIFICATION. The County s , indemnify and hold

tors, members and

lenders of LRA, harmless from any and against all liabiliti emands, claims
liens, causes of action, judgments and expenses inc , reasonable
attorneys’ fees, costs and expenses caused by, arisi ercise by the
County, its employees, agents, (including those part red into a contract with the

County to provide the project described herein), subj andards and limits of Section
768.28, Florida Statutes, of the rights granted hereunder, entry by any of them onto or use
: igations under this Agreement,

subcontractors, agents or employees. This P ive termination of this Agreement
for one (1) year.

13 LRA’S INDEMNIFIE
harmless from any and age damages, demands, claims, liens, causes of
action, judgments and e limitation, reasonable attorneys’ fees, costs
and expenses caused by, 3 g to LRA’s activities on the Property, except to
the extent caused by the neg e or WI||fU| misconduct of the County, its employees, agents,

(including those : ptered into a contract with the County to provide the project

aused by the negligence or willful misconduct of LRA or of its
ents or employees. This Paragraph shall survive termination of

other documentatlon connected herewith, including correspondence and emails with the County,
are public records by law subject to public inspection pursuant to Chapter 119, Florida Statutes.

15 FURTHER DOCUMENTATION. Hammock agrees that at any time following a request
by the County, Hammock shall execute and deliver to the County such further documents and
instruments in form and substance reasonably necessary to confirm and/or effectuate the
obligations of Hammock hereunder and to consummate the design and construction of the Dune
as contemplated herein.
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16 GOVERNING LAW; VENUE; ATTORNEYS’ FEES; REMEDIES. The exclusive
jurisdiction and venue for any action to interpret and/or enforce the terms of this Agreement shall
be in the Seventh Judicial Circuit in and for Flagler County, Florida. In the event of a dispute,
this Agreement shall be interpreted under Florida law except its conflict of laws provisions. If
any legal action or other proceeding is brought for the enforcement of this Agreement, or
because of an alleged dispute, breach, default or misrepresentation in connection with the
provisions of this Agreement, the successful or prevailing Party shall be entitled to recover
reasonable attorneys’ fees, court costs and all expenses even if not taxable as court costs
(including, without limitation, all such fees, costs and expenses incident to appeals), incurred in
that action or proceeding, in addition to any other relief to which such y or Parties may be
entitled. No remedy herein conferred upon any Party is intended to xclusive of any other
remedy, shall be cumulative, and shall be in addition to every oth edy given hereunder or
now or hereafter existing at law or in equity or by statute or No single or partial
ny other or further

exercise thereof.

17 JOINT AUTHORSHIP. This Agreement s
negotiation and authorship. No part of this Agree trued as the product of any
one of the Parties.

18 WAIVER. Failure of the Parties
covenants, terms, provisions or conditions
herein contained, shall not be construed as glinquishment for the future of any
such covenant, term, provision, condition or of e put the same shall remain in full
force and effect.

19 NOTICE. The Pariies hat written notice, mailed or delivered to the
last known mailing add nsti iclent notice to the County, HBPOA, and LRA.
All notices required and/orima § Agreement to be given to the County, HBPOA,
and LRA shaII be in Wr|t|n given by way of the United States Postal Service, first class
e following addresses of record:

County:
LRA Ha Flagler County

ATTN: LRA ATTN: County Administrator
105 16th Road E 1769 East Moody Blvd., Bldg. 2
Palm Coast, FL 321 Bunnell, FL 32110

And a copy to: Flagler County
Foley & Lardner LLP ATTN: County Attorney
111 North Orange Avenue 1769 East Moody Blvd., Bldg. 2
Suite 1800 Bunnell, FL 32110

Orlando, Florida 32801
Attn: Bill Guthrie

HBPOA:
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Hammock Beach Property Owners’ Association, Inc.
ATTN: President

105 16th Road E

Palm Coast, FL 32137

20 ENTIRE AGREEMENT. This Agreement, including referenced exhibits and
attachments hereto, constitutes the entire agreement between the Parties and shall supersede,
replace and nullify any and all prior agreements or understandings; written or oral, relating to the
matters set forth herein, and any such prior agreements or understandings shall have no force or
affect whatsoever on the application of this Agreement.

21 BINDING ON SUCCESSORS. This Agreement shall be
Parties but also upon their respective heirs, legal representatives
interest.

ding not only upon the
d other successors in

22 COVENANTS RUNNING WITH THE LAND.
and restrictions set forth in this Agreement are inten
running with the land, and shall be binding upo
HBPOA, and LRA, and their respective successors in Isees, grantees, heirs, personal
representatives and assigns.

of the covenants, , agreements

23 REPRESENTATIONS AND WARRA uthorized to enter into this
Agreement and has secured any approvals nece . is Agreement. By executing
this Agreement, LRA certifies that nothing preve ' entering into this Agreement and

i stallation of the Dune as described herein or

that no encumbrance would impgg prohibi

HBPOA is authorized to enter into this
to enter into this Agreement. By executing
prevents HBPOA from entering into this
pede or prohibit HBPOA from making the

this Agreement, HBP@
Agreement and that no @

aintain, at its sole cost and expense commercial general
ility to persons for bodily injury (including death) or for property
damage incid ising from any use of the Property pursuant to this Agreement with

name LRA as an additienal insured. After the undivided fee simple interest of the Dune is vested
in LRA pursuant to Section 5 hereof, LRA agrees to indemnify, defend, protect, and hold
harmless the County and any and all agents, officers, employees, and consultants, from and
against all losses, liabilities, claims, damages (including consequential damages), penalties, fines,
forfeitures, costs and expenses (including all reasonable out-of-pocket litigation costs and
reasonable attorney’s fees) and any demands of any nature whatsoever related directly or
indirectly to, or arising out of or in connection with the maintenance of the Dune after it has been
conveyed to LRA by the County.
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24 COUNTERPARTS. This Agreement may be signed in counterparts each of which, when
taken together, shall be deemed an original hereof.

25 MODIFICATION. The covenants, terms and provisions of this Agreement may be
modified by way of a written instrument, mutually accepted by the Parties. In the event of a
conflict between the covenants, terms and/or provisions of this Agreement and any written
Amendment(s) hereto, the provisions of the latest executed instrument shall take precedence.

26 RECORDATION. This Agreement shall be recorded in the Public Records of Flagler
County, Florida, and all lands subject hereto shall be held, released, conveyed and/or
encumbered in accordance with, and subject to, the terms and condition his Agreement.

27 TIME OF THE ESSENCE. Time is of the essence of e very covenant of this

Agreement.

28 THIRD PARTIES. Nothing in this Agreement, ied, is intended
to confer any remedies under or by reason of this her than the
Parties and their respective legal representatives, ag d permitted assigns, nor is
anything in this Agreement intended to relieve or disc gation or liability of any third
persons to any Party, nor shall any provision give any t sons any right of subrogation or

action over or against any Party.

29 ENFORCEMENT. Both Parties sha er, but not the obligation, to
enforce the covenants, conditions, restrictio ovisions imposed by this Agreement
by any proceeding at law or in_egquity against amy/"person or entity violating or attempting to

30 NO DEDICATIO ‘ . Nothing in this Agreement shall create any
additional right i se the Property. Under no circumstances is this Agreement to
be interpreteddas g an interest in the Property in favor of the County other than
the temporary ecifi contemplated in this Agreement.

31 he section headings in this Agreement are for convenience only,

considered in an on or interpretation of this Agreement or any part hereof. Where the
sense of this Agree requires, any reference to a term in the singular shall be deemed to
include the plural of said term, and any reference to a term in the plural shall be deemed to
include the singular of said term. Nothing in this Agreement shall be construed to make the
Parties partners or joint venturers or render either of the Parties liable for the debts or obligations
of the other.
Remainder of Page Intentionally Left Blank
<<k <<Signature Page to Follow>>>>>>>>>>>5>>>>>>>
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IN WITNESS WHEREOF, the Parties have executed this Agreement by their duly
authorized representatives on the dates set forth below.

Attest: Flagler County Board
Of County Commissioners

Tom Bexley, Clerk of the Circuit Gregory L. Hansen, Chair
Court and Comptroller

Date
Approved As To Form:

Al Hadeed, County Attorney

R R R R R R R R R R e R R R R R R AR AR AR AR AR AR R R R R R AR AR R R R R R R R R R R R R R e *khkhkhhkikkhkkkhkhihik Fhhkkhkkkkhik

Witness
Property Owners Association, Inc.

Signature

Printed Name

Date

Witness

(Signature)

(Printo

Date

STATE OF )

COUNTY OF )

The foregoing instrument was acknowledged before me this day of , 2018, by

, Who is personally known to me or who has produced a
driver’s license as identification and who swears and affirms that he is authorized to execute this
Agreement on behalf of the Hammock Beach Property Owners Association, Inc.
SEAL:

Notary Public

4813-2000-0084.15
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Witness LRA
LRA Hammock Beach Ocean LLC
Signature Signature
Printed Name Printed Name
Date Date
Witness
(Signature)
(Print or Type Name)
Date
STATE OF
COUNTY OF
The foregoing instrument was acknowledged i , 2018, by
i Ily known to me or who has produced a
driver’s license as identificatie d affirms that he is authorized to execute this
Agreement on behalf of LLC

SEAL:

Notary Public

4813-2000-0084.15



EXHIBIT A
PROPERTY DEPICTION (AERIAL PHOTOGRAPH)
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EXHIBIT B
DUNE/BEACH PROJECT PROFILE

4813-2000-0084.15



4 2 1 3 5 | [ ¥ 8
TREGER | EwEnie | vATGeaG | N ]
tossmeu | WORERSTS) | s Fran —
peeern = e = e s =
H R4S TORTS = e B ST s =
ey = e poee i = = H
BA2TORS. u B aren 250 anm b
T = e ™y e o TALER ENGINECRING 1
e e e = - = = T
=] Auransy = e e rasse e e i ] I
e - = =
RIS TORES . e s arse s &
T - = = = =
& e - = — =
e = ) = -
e = — = s
P M o o = -
l T i v i i = e
e o = = = = =
o e pes = 2
o 5 = = 5 S
o | remas Y e m B e
FLAGLER COUNTY
EMERGENCY DUNE
N SEAWARD ONLY RESTORATION
e ———— 2017 POST-MATTHEW '
YPICAL DUNE 178 80038,
RESTORATION SECTION fhi ek
E NOT TO SCALE E
PRy
SR,
ST
B S
PR o
i
. T i [ i,
off s
o i |
| :
| i
2 b 4 [
‘ | ¥
|2
o 2
g
g 1.
I
LANDWARD & SEAWARD B —
e —
| TYPICAL DUNE i e —
RESTORATION SECTION AT
NOT T0 SCALE TYPICAL DUNE
RESTORATION DETAILS
F
ol
e
1 E)

4813-2000-0084.15




EXHIBIT C
PREFERRED CONSTRUCTION PERIODS

Most critical area to minimize duration of work and least impact hospitality operations:
Southerly 1,500 feet of BPP1

Minimize duration to a maximum of two weeks

Most preferred period to reduce impact to hospitality operations;
October 1 — November 22, 2018
Alternate periods to reduce impact to hospitality oper

January 1 — March 31, 2018
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