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FLORIDA LAND AND WATER ADJUDICATORY COMMISSION

GINN-LA MARINA, LLLP, LTD,

a Georgia limited liability partnership,

NORTHSHORE HAMMOCK LTD, LLLP, Case No.: APP-10-007
a Georgia limited liability partnership; and,

; and, NORTHSHORE OCEAN HAMMOCK

INVESTMENT, LTD, LLLP,

a Georgia limited liability partnership,

Petitioners,

. DECEIVE
J

FLAGLER COUNTY, a political sub n

of the State of Florida, APR 2 1 20m
Respondent
§ COMMISSIOH R

OCEAN HAMMOCK PROPERTY OWNERS
ASSOCIATION, INC., THE HAMMOCK
BEACH CLUB CONDOMINIUM
ASSOCIATION, INC., MICHAEL M.
HEWSON, AND ADMIRAL CORPORATION,

Intervenors /

PETITIONERS’ EXCEPTIONS TO RECOMMENDED ORDER

Petitioners, Ginn-L.A. Marina, LLLP, LTD; Northshore Hammock LTD, LLLP; and,
Northshore Ocean Hammock Investment, LTD, LLLP (collectively “Petitioners™), by and
through their undersigned counsel, and in accordance with §120.57(1)(k), Fla. Stat. and Rule
106.217, F.A.C., submits the following exceptions to the Recommended Order of the

Administrative Law Judge (“ALJ”) in the above referenced proceeding dated April 6, 2011.

L Case Background and Summary of the Law

The principal legal issue in this case is whether a Notice of Proposed Change (“NOPC”)

originally filed by the Petitioners in March, 2009, and subsequently twice-amended, seeking to



modify the Hammock Dunes Development of Regional Impact (the “DRI”’) Development Order
(the “DO”) should be approved. The NOPC was denied by the Board of County Commissioners
of Flagler County (the “County”) on April 5, 2010. While all parties agreed that the NOPC was
not a substantial deviation and was consistent with the County’s adopted Comprehensive Plan,

the County denied the NOPC based on alleged unacceptable local impacts.

Section 380.07 gives an aggrieved party the right to appeal a local government decision
related to developments of regional impact to the Florida Land and Water Adjudicatory
Commission (the “Commission”). Not only does the Commission have the final decision-
making authority with regard to DRI issues under Chapter 380, Fla. Stat., but the Commission is
also given authority under §380.07, Fla. Stat., to consider and rule on local zoning issues related
to a challenged DRI decision. See, Battaglia Properties, Ltd. V. Florida Land and Water
Adjudicatory Commission, 629 So.2d 161 (Fla. 5" DCA 1991); Coscan Florida, Inc. v.
Metropolitan Dade County, 586 So.2d 80 (Fla. 1 DCA 1991). Thus, for purposes of these

proceedings the Commission is deemed the “Agency” with final decision-making authority.

The Commission originally referred Petitioners’ NOPC Appeal to the Division of
Administrative Hearings (“DOAH”) on September 21, 2010. DOAH assigned the Honorable
Donald R. Alexander, ALJ, to conduct a de novo hearing and submit a Recommended Order.
Judge Alexander held a two and one-half day hearing in Bunnell, Flagler County, on December
15-17, 2010 (the “Hearing”). On April 6, 2011, he submitted his Recommended Order to the

Commission for its consideration.

Pursuant to §120.57(1)(k), Fla. Stat. and Rule 106.217, F.A.C., the parties to the Hearing

are entitled to submit exceptions to the ALJ’s Recommended Order within fifteen days. In its



exceptions, a party may challenge both findings of fact and conclusions of law set forth in the
Recommended Order. Specifically, §120.57(1)(1), Fla. Stat., states that an agency can reject or
modify an ALJ’s findings of fact if the agency determines that such findings “were not based
upon competent substantial evidence or that the proceedings on which the findings were based
did not comply with essential requirements of law.” See also Johnson v. Department of

Management Servs., 962 So.2d 1038 (Fla. 1 DCA 2007).

While a certain degree of deference is owed to findings of “fact,” as properly determined
by the ALJ, no such deference is required with regard to the ALJ’s conclusions of law.
Specifically, §120.57(1)(1), Fla. Stat. allows an agency to reject or modify the conclusions of law
over which it has substantive jurisdiction as long as such rejection or modification “is as or more
reasonable than that which was rejected or modified.” In interpreting the provisions of
§120.57(1)(1), Florida courts have found that, “[w]hile an agency must state ‘with particularity’
why it is modifying or rejecting a hearing officer’s findings of fact, no similar obligation exists
with regard to conclusions.of law.” Munch v. Dep’t of Prof’l Regulation, 592 So.2d 1136, 1142

(Fla. 1 DCA 1992) (quoting Harloff v. City of Sarasota, 575 So0.2d 1324 (Fla. 2d DCA 1991)).

Finally, Florida courts have long recognized that a conclusion of law mistakenly placed
in a findings of fact section does not make it a finding of fact. Thus, unlike a true finding of fact
which can only be modified or rejected by the Commission if it is not supported by competent
substantial evidence, a mischaracterized conclusion of law can be overturned by the Commission
simply because the Commission recognizes it as incorrect. Hernicz v. Dep’t of Prof’l
Regulation, 390 So.2d 194, 195 (Fla. 1* DCA 1980) (“Nor was the Board’s statement that
appellant acted without authorization an improper ‘additional’ finding of fact, because it was not

a finding of fact at all but a conclusion of law. It may have been inappropriate for the Board to
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make such a conclusion in its findings-of-fact section, but misplacement of a conclusion of law
does not metamorphose it into a finding of fact.”); Munch v. Dep’t of Prof’l Regulation, 592

S0.2d 1136, 1142 (Fla. 1 DCA 1992).

II. Exceptions

Exception #1

Petitioners object to paragraph 29 of the Recommended Order wherein the ALJ finds as a
“fact” that it is “logical and reasonable” to apply Planned Unit Development (“PUD”) provisions
from the Flagler County Land Development Code which were adopted well after the DRI DO
was issued and despite plain language in the DO prohibiting such ex post facto application.
Petitioners respectfully submit to the Commission that paragraph 29 is not a “finding of fact” at
all, but is in reality a “conclusion of law,” and, moreover, is an incorrect and unsupported
conclusion of law. By applying an incorrect legal standard to the NOPC the ALJ has failed to

comply with the essential requirements of law.

A “fact,” as defined by Black’s Law Dictionary, West Publishing Co., (Fifth Edition,
1979), is, “a thing done; an action performed or an incident transpiring; an event or
circumstance; an actual occurrence; an actual happening in time or space or an event mental or
physical; that which has taken place. City of South Euclid v. Clapacs, 6 Ohio Misc. 101, 213
N.E.2d 828, 832. A fact is either a state of things that is, an existence, or a motion, that is, an
event. The quality of being actual; actual existence or occurrence.” Black’s goes on to make the
following easily understood distinction between fact and law: “[1]aw is a principle; fact is an
event. Law is conceived; fact is actual.” Finally, Blacks states that, fact is “[a]n actual and

absolute reality, as distinguished from mere supposition or opinion.”
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Consistent with the foregoing definition, the ALJ correctly found the following
empirically provable facts to exist in paragraph 10 of the Recommended Order:

(1) Section 17.6 (of the DRI DO) prescribes the PUD review procedures that
apply to submitted development proposals.

(2) The introductory language in section 17.6 states that ‘[t]his project shall be
subject only to the following [PUD] review provisions which are an elaboration of
the review provisions of Article X.

(3) During the PUD review process, section 17.6 generally requires a pre-application
conference by the applicant and County staff, the submission of a detailed site
development plan which addresses specific issues set out in subsection 17.6(c), and
approval (platting) of the site development plan leading to permitting.

4) Section 17.6 has not been changed or modified since the original DO was
approved.

See, Recommended Order, T10. As true “facts,” the validity of each of these statements is easily
proved by evidence in the record.

Likewise, in paragraph 21 of the Recommended Order the ALJ makes two statements of
actual fact. Specifically, the ALJ found as absolute fact that: (1) [s]ometime after it adopted the
original DO, the County amended Article III of its 1LDC (Land Development Code) by adding
and/or amending sections 3.04.00 through 3.04.04,-which set forth processes and substantive
criteria for the creation of new PUDs;” and, (2) “the 1984 DO was never amended to incorporate
the new sections of the LDC by reference or to change the DO’s PUD provisions to mirror those
of the current LDC.” See, Recommended Order, J21.

The ALJ also correctly found as “fact” in paragraph 28 of the Recommended Order that
the Petitioners contend that the review of the NOPC should involve only two steps, to wit: (1) a
determination that the NOPC is not a substantial deviation; and, (2) a determination that the
proposed revisions in the NOPC are consistent with the Comprehensive Plan. The ALJ also

correctly identified as fact that the Petitioners further contend that if the NOPC is not a
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substantial deviation and is consistent with the Comprehensive Plan it should be approved, and
any future development would be controlled by the PUD process specifically set forth in the
existing DO. Whether Petitioners’ contentions are correct or not, is an issue of law. That they
raised these contentions in the hearing, however, is a “fact” easily discerned by a review of the
record.

Unfortunately, even a cursory review of the Recommended Order reveals that, rather than
limiting the so-called, “findings of fact” to actual facts, the ALJ has liberally, and erroneously,
classified various speculation, hypotheses, theories and conclusions of law as being proven fact.
As Abraham Lincoln famously said, “calling a tail a leg doesn’t actually make it a leg.” In this
case, calling speculation and conclusions based on such speculation “facts” doesn’t actually
make them facts. While the Commission must defer to the ALJ’s findings of fact that are
actually facts, speculation and legal conclusions masquerading in paragraph 29 as facts are not
entitled to the same deference, particularly inasmuch as they contravene long established and
essential principals of law.

Forﬂexample, in paragraph 29 the ALJ purports to find as a “fact” that, “the (NOPC
review) process described by Petitioners (in their contentions as listed in paragraph 28) would
normally apply were this not a unique NOPC requesting substantial revisions to the DO... .”
Petitioners respectfully submit that is pure speculation or, at best, a conclusion of law. It is
certainly not, however, a provable fact.

The ALJ follows the preceding statement of opinion by stating two actual and provable
facts, to wit, that “[r]equests to redistribute uses on property subject to PUD zoning, or to amend
the sketch plan for an approved PUD zoning, are normally treated by the County as a rezoning of

the PUD, even if, as here, the property has previously been assigned PUD zoning,” and, “[t]he



LDC labels this process as a ‘reclassification’ of the property, which triggers the consideration of
other LDC criteria.” See, Recommended Order, 29.

Petitioners’ do not dispute the fact that the County may normally treat requests to
redistribute uses on property subject to PUD zoning as a rezoning of the PUD. Nor do
Petitioners dispute that this process is labeled as a “reclassification” in the LDC or that it may
normally trigger consideration of other LDC criteria. Petitioners take strong exception,
however, to the ALJ’s next purported finding of fact, to wit, that, “[w]hen this occurs, a change
to the PUD must go through the same type of process that the original adoption of the PUD went
through.” Id. Emphasis added. This statement is clearly and unequivocally a statement of the
ALJ’s conclusion that, despite the underlying actual facts set forth in paragraph 10, he is going to
apply provisions of law that were adopted after the DRI DO was issued, not because this is what
the facts and law require in this particular case, but instead because this is what the County does
in most cases.

Not only has the ALJ erroneously presented a clear conclusion of law as a “fact” which
would be entitled to deference from the Commission, but the error is comp(:unded when this
factually unsupported conclusion is used as the factual foundation for the next conclusion of law
which, unfortunately, is also characterized in the Recommended Order as a finding of fact.
Specifically, the ALJ states as a “fact” that the County has the legal authority to simply ignore
the clear facts set forth in paragraph 10 of the Recommended Order and instead apply current
PUD provisions which were adopted after the DO was issued, which were never incorporated by
the parties into the DO, and which contravene the clear language of the DO. However, neither

the actual facts nor the law support the ALJ’s conclusion.



As previously stated, it is undisputed that §17.6 of the DO clearly states that, “[f]or
purposes of compliance with the Flagler County Development and Subdivision Regulations and
other development ordinances, this project for procedural purposes shall be treated as a ‘Planned
Unit Development’ under Article X of those regulations. This project shall be subject only to the
following review provisions ... .” Emphasis added. 1t is also undisputed that this language was
in the DO when Petitioners acquired their property and remains unchanged to this day.

A DRI DO is, in effect, a contract between the developer and the local government. The
interpretation of written contracts is an issue of law. Peacock Construction Co., Inc. v. Modern
Air Conditioning, Inc., 353 So.2d 840, 842 (Fla. 1977); DEC Elec., Inc. v. Raphael Const. Corp.,

558 So0.2d 427, 428 (Fla. 1990). In Peacock, the Florida Supreme Court stated:

Although it must be admitted that the meaning of language is a factual question,
the general rule is that the interpretation of a document is a question of law
rather than of fact. 4 Williston on Contracts, 3rd Ed., §616. If an issue of
contract interpretation concerns the intention of the parties, that intention may be
determined from the written contract, as a matter of law, when the nature of the
transaction lends itself to judicial interpretation.

353 So.2d at 842. Emphasis added.

In interpreting a written agreerilent, such as a development order, the court must first read
the language actually used in the agreement by the parties. If that language is sufficiently clear,
a court cannot indulge in construction or reinterpretation of a document's plain meaning. Church
& Tower of Fla. v. Bellsouth Telecommunications, Inc., 936 So.2d 40, 41 (Fla. 3d DCA 2006);
Nunez v. Westfield Homes of Fla., 925 So.2d 1108, 1111 (Fla. 2d DCA 2006); Lambert v.
Berkley South Condominium Ass'n, Inc., 680 So.2d 588, 590 (Fla. 4th DCA 1996). “It is
axiomatic that the clear and unambiguous words of a contract are the best evidence of the intent
of the parties.” Khosrow Maleki, P.A. v. M.A. Hahianpour, M.D., P.A., 771 So0.2d 628 ,631 (Fla.

4th DCA 2000) (quoting Murry v. Zynyx Mktg. Communications, Inc., 774 So.2d 714 (Fla. 3d



DCA 2000)). Moreover, “it is never the role of a trial court to rewrite a contract to make it
more reasonable for one of the parties or to relieve a party from what turns out to be a bad

bargain.” Barakat v. Broward County Housing Authority, 771 So0.2d 1193, 1195 (Fla. 4th DCA

2000). Emphasis added.

While this may not be a “normal” case for the County and while it may be politically
inconvenient for the Board of County Commissioners, the language in the existing DO could not
be any clearer. Section 17.6 of the DRI DO clearly states that, “[f]or purposes of compliance
with the Flagler County Development and Subdivision Regulations and other development
ordinances, this project for procedural purposes shall be treated as a ‘Planned Unit Development’
under Article X of those regulations. This project shall be subject only to the following review
provisions ... .” (emphasis added). Moreover, Petitioners’ substantive right to have its
development plans reviewed solely in accordance with the provisions of the existing DO is a
vested right.'

It is axiomatic that once a development of regional impact has been approved, the right to
develop pursuant to the terms of the DRI’s development order vests and such rights are not lost
by subsequent changes in the law. Bay Point Club, Inc., v. Bay County, 890 So0.2d 256 (Fla. 1*
DCA 2004). In the instant case, the issuance of the DO vested the Hammock Dunes
development with certain rights, among which was the right to have proposed amendments to the

property’s PUD development plan processed and reviewed omly in accordance with the

' 1t should be noted that whether or not the County applied its Code PUD provisions to prior NOPCs is immaterial.
Where the language of a DO is clear there is no need to look at past practices of the parties (or, in this case, the past
practices of a party’s predecessor in interest) to determine intent. While a court may look to an agency’s prior
interpretation and application of its own orders, codes and regulations, where the language of such documents is
clear there is no need for a court to defer to such agency interpretation. City of Coral Gables v. Tien, 967 So.2d 963
(Fla. 3rd DCA 2007). “[A] court need not defer to an agency’s construction or application of a statute if special
agency expertise is not required, or if the agency’s interpretation conflicts with the plain and ordinary meaning of
the statute.” Florida Hosp. v. Agency for Health Care Admin., 823 So.2d 844, 848 (Fla. 1st DCA 2002).
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provisions of Section 17.6 of the DO. The DRI was, in effect, vested against changes to the

Code relating to PUD amendment processes and substantive criteria. Bay Point Club, 890 So.2d

at 258. ). Therefore, inasmuch as Petitioners have never asked to modify that specific right, it
remains vested and neither the County for political reasons, nor the Commission on the ALJ’s
recommendation, may strip the Petitioners of their vested rights. Id. Therefore, as a matter of
law, the County’s current LDC provisions regarding PUD development cannot be applied to
Petitioners NOPC and if Petitioners comply with the PUD review procedures set forth in the DO
they will be deemed, also as a matter of law, to have complied with Flagler County Development
and Subdivision Regulations and other development ordinances as clearly provided in the
undisputed terms of the existing DO.

Even if the County’s subsequently adopted PUD provisions were applicable, which they
clearly were not, the ALJ further committed fatal error by incorrectly concluding that those
procedures contemplate, “that a simultaneous NOPC/PUD review takes place, and the County is
authorized to take into account the general issues of Public (sic) health, safety, and welfare
described in sections 3.04.02.F.1. and 2., as well as any other sections in the article that may
apply.” Recommended Order, 429. In the ordinary course, a PUD application in Flagler County
would be reviewed by staff, then by the Planning Board and, finally, by the Board of County
Commissioners. However, Section 3.04.02.D. of the Code clearly provides:

Simultaneous DRI and PUD application review (optional). In cases where a

proposed PUD must also obtain approval as a Development of Regional Impact

(DRI) under the provisions of Chapter 380.06 Florida Statutes, the developer

may opt for simultaneous review by the Flagler County Commission. When the

developer, with the concurrence of the land owner(s), requests simultaneous

PUD and DRI review, the public hearing required for the DRI application shall

also serve as the public hearing provided under subsection 3.05.05C of this

article. The time limits set by Florida Statutes for the review of a DRI shall be

applicable and those set by this article for the review of land use amendments
shall be waived. The developer may submit copies of the completed DRI
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application for development approval, including maps and exhibits, in fulfillment

of the PUD reclassification application requirements, where applicable. All

requirements of subsection 3.04.02A and 3.04.02B, however, shall be met.
Emphasis added. Planning Director Mengel testified that only an applicant, and not the
County, may opt for simultaneous NOPC/PUD review, and that Petitioners never requested
simultaneous review of their NOPC. See, Tr., Vol. II, p. 175. That Petitioners never requested
or acquiesced in simultaneous NOPC/PUD review is further supported by the undisputed facts

that Petitioners did not submit a detailed site plan with its NOPC application and, in fact, has

never decided on any specific plan of development for Cluster 35. See, Tr., Vol. L, pp. 58-60.

Thus, the ALJ’s improperly characterized conclusion of law, to wit, that the County has
the authority to ignore Petitioners vested rights and the plain and unequivocal language of the
DO and instead apply a subsequently adopted change in the law to the NOPC simply because the
ALJ believed the PUD procedures and substantive criteria adopted in the ex post facto ordinance
to be, in his words, “the most logical” and “reasonable,” exceeded the scope of the ALJ’s
authority.  Accordingly, and for the foregoing reasons, Petitioners object to all those
mischaracterized opinions and conclusions of law in paragraph 29 of the Recommended Order,
including the ALJ’s éstensible findings of fact that: (1) the County was entitled to conduct a
simultaneous NOPC/PUD review; (2) that the County was authorized to take into account the
substantive criteria set forth in sections 3.04.02.F.1. and 2., as well as any other provisions of the
LDC adopted after issuance of the DO; (3) that the County may unilaterally apply its “normal”
procedure in this case because other jurisdictions throughout the state use the same procedure
and because the Petitioners’ predecessors in interest apparently agreed to follow such procedure

one time in 1998 when they requested a change to the DO. See, Recommended Order, 429.
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Finally, in addition to objecting to paragraph 29 Petitioners object to all so-called
findings of fact and to all conclusions of law set forth in the Recommended Order which stem
from the unsupported conclusions and mischaracterized facts set forth in paragraph 29 including,
but not limited to: J 30 (bases its findings on the ALJ’s prior conclusion that a simultaneous
DRI/PUD review is authorized); 39 (applying Sections 3.04.02.F.1. and 2.); [q40-45 (applying
simultaneous PUD review without the request or consent of the NOPC applicant); J59
(concluding that Petitioners have the burden of demonstrating compliance with current LDC
provisions related to PUD criteria); /60 (concluding as a matter of law that the County was
entitled to ignore the plain language of the DRI DO and apply subsequently adopted LDC
provisions to deny the NOPC); 63 (concluding as a matter of law that there are relevant
provisions of the LDC applicable to the NOPC); and, 64 (concluding as a matter of law that the

Petitioners have no vested rights to apply to amend the DO to create a new Cluster 35 as

proposed).

Exception #2

Petitioners object to paragraph 36 of the “Findings of Fact” in that it actually sets forth
not provable facts but instead presents speculation about possible future facts. Petitioners further
object to paragraph 36 in that it utilizes such speculative non-facts as support for certain

conclusions of law which are also mischaracterized as findings of “fact.”

Paragraph 36 states, ostensibly as findings of “fact,” that: “[t]he mass and scale of
development that is authorized under the NOPC will dwarf the 16" Road park and marginalize
the public beach access. Also, those persons occupying the new dwelling units in Cluster 35 (up

to 561 units) will be concentrated directly at the intersection of the beach and the park. These
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impacts, whether collectively or singularly, would change the pristine, rural character of the
beachfront and park at 16" Road, which continues to exist despite the development in the DRI to
date.” Using these ersatz “facts” as justification, the ALJ concludes, “[t]herefore, the (proposed
NOPC) revisions conflict with the (A1A Scenic Highway) corridor management plan and are
inconsistent with the requirement in (Flagler County Comprehensive Plan Recreation and Open

Space) policy 3-3 that the County support that plan.”2

As previously stated, Black’s Law Dictionary, West Publishing Co.,(Fifth Edition, 1979)

defines “Fact” as:

A thing done; an action performed or an incident transpiring; an event or
circumstance; an actual occurrence; an actual happening in time or space or an
event mental or physical; that which has taken place. City of South Euclid v.
Clapacs, 6 Ohio Misc. 101, 213 N.E.2d 828, 832. A fact is either a state of things
that is, an existence, or a motion, that is, an event. The quality of being actual;
actual existence or occurrence.

For purposes of evidence, Black’s further provides that a fact is:

A circumstance, event or occurrence as it actually takes or took place; a physical
object or appearance, as it usually exists or existed. An actual and absolute
reality, as distinguished from mere supposition or opinion. A truth, as
distinguished from fiction or error. “Fact” means reality of events or things the
actual occurrence or existence of which is to be determined by evidence. Peoples
v. Peoples, 10 N.C.App. 402, 179 S.E.2d 138, 141.

Emphasis added.

The ALJ committed reversible legal error in paragraph 36 in several regards. First, he

fundamentally erred when he reached the legal conclusion, couched in terms of findings of fact,

? This statement, although located in the “Findings of Fact” section, is clearly a conclusion of
law because it is an application of a specific provision of the County’s Comprehensive Plan to
Petitioner’s NOPC application.

~13 -



that approval of the NOPC would authorize any specific development. The clear and
uncontroverted evidence in the record shows that approval of the NOPC would not actually
authorize any specific development plan for the proposed Cluster 35. See, Tr. Vol. II, p. 194; Jt.
Ex. 8, pp. 219-221, 235; Pet. Ex. 3, pp. 503, 522. In fact, the undisputed evidence shows that
Petitioners did not even submit a development plan for review with its NOPC application. See,
Tr., Vol. I, pp. 58-60. Instead of recognizing the fact that the NOPC in and of itself would not
approve any actual development but would instead simply allow the Petitioners to submit
subsequent site plans for County review, the ALJ appears to have assumed that the Petitioners
would inevitably be allowed to build the tallest, densest, most obnoxious development it possibly
could under the maximum development caps proposed in the NOPC. Thus, the ALJ found as
“fact” that “[t]he mass and scale of development that is authorized under the NOPC will dwarf

the 16™ Road park and marginalize the public beach access.” Emphasis added.

A review of the record, however, clearly shows that this finding of “fact™ was pure
speculation on the part of the ALJ. The record shows that approval of the NOPC would have
simply Fluthorized Petitioners to proceed to the next step and submit one or more conceptual site
plans. See, Tr. Vol. II, p. 194; Jt. Ex. 8, pp. 219-221, 235; Pet. Ex. 3, pp. 503, 522. The record
evidence also shows, again without dispute, that even if Petitioners received approval of the
NOPC and thereafter submitted a site development plan calling for multiple 77 foot high
buildings containing the maximum 561 dwelling units with a north-south orientation so as to
block views, cast shadows and dwarf the park, the County would have no legal obligation to
approve such plan. In fact, the undisputed testimony in the record shows that the County fully

understood and acknowledged that approval of the NOPC did not authorize any development
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whatsoever, but would merely set the parameters of what might be requested rather than

guarantee what would be approved. See, Tr. Vol. I, p. 194.

While the ALJ certainly deserves a reasonable amount of deference in determining
actual, i.e., provable, facts, the ALJ does not have any more of a crystal ball available for
determining future facts than the rest of us. In fact, not even the Petitioners have been able to
predict what specific type, density or intensity of development they may ultimately propose as
they are waiting on the market to let them know what the market wants. See, Tr., Vol. II, p. 184.
Moreover, even when the market ultimately reveals to the Petitioners what will sell, Petitioners
will not know if such development will be approved, or will even fit on the property after
complying with required setbacks, buffering and other mitigation that will be applied in the PUD
stage of the process to ensure compatibility with surrounding uses. In other words, until
Petitioners go through the site. plan review process no one really knows what can actually be
developed on the proposed Cluster 35.

Until an actual development proposal is made the ALJ’s prognostication about future
development and how it might possibly impact the beach, the park, or 16" Road is premature
speculation and not entitled to deference by the Commission. With no existing facts in the
record as to what will ultimately be proposed, let alone approved, for development if the NOPC
is approved, the ALJ’s speculative “facts” are inadequate, as a matter of law, to support his
conclusion that approval of the NOPC would violate Objective 3 and Policies 3-3 and 3-6 of the
Recreation and Open Space Element of the Flagler County Comprehensive Plan as asserted in
paragraphs 35 and 62 of the Recommended Order. Thus it was fatal error for the ALJ to

conclude that the NOPC application conflicted with the County’s Comprehensive Plan on the
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basis of theoretically possible, but far from inevitable, potential impacts. See, JT. Ex. 7, p. 195,

Tr. Vol.IL, pp. 184-185.

The Commission should additionally reject the ALJ’s legal conclusion of comprehensive
plan inconsistency in paragraph 36 because it was not based on competent substantial evidence.
While the County’s witness, Anne Wilson, was recognized as an expert in real estate sales and
scenic highway programs, she was not qualified as an expert in land planning or comprehensive
plan issues. See, Tr., Vol. V, p. 561. The only competent substantial evidence in the Record
regarding comprehensive plan consistency came from the following expert witnesses: Mr. Adam
Mengel, the County’s Planning Director; and Mr. Kenneth Metcalf, Petitioners’ AICP certified

expert witness.

Mr. Mengel personally reviewed the NOPC application in its various iterations and
prepared multiple staff reports. See, Pet. Ex. 3, Jt. Ex. 8. Mr. Mengel concluded that the NOPC
application was consistent with the County’s Comprehensive Plan and that Cluster 35 would be
compatible with existing developznent so long as the ultimate development thereof met the
buffering and mitigation requirements of the LDC, which requirements were to be applied at site
development plan review. See, Tr., Vol. II, pp. 175-178; JT Ex. 8, pp. 215-216, 219-221, 229;
Pet. Ex. 3, pp. 521-522. The Board, which is the entity ultimately charged with implementing
the County’s Comprehensive Plan, agreed with Mr. Mengel’s conclusion that the NOPC was
consistent with the Comprehensive Plan. See, Jt. Ex. 10. Additionally, Mr. Metcalf testified that
Petitioners’ NOPC application was consistent with the Comprehensive Plan. See, Tr., Vol. II,

pp- 255-256; Recommended Order, J33.
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On the other hand, on cross-examination Ms. Wilson testified that she was admittedly not
more familiar nor better qualified to interpret the County’s Comprehensive Plan than either Mr.
Mengel or the Board.? See, Tr., Vol. V., p. 595. Furthermore, there was no foundation for her
testimony, accepted by the ALJ as fact, that Clearly, the only competent substantial evidence in
the Record supports a conclusion that Petitioners’ NOPC application was consistent with the

County’s Comprehensive Plan.

Furthermore, there is no competent evidence in the record that the A1A Scenic Highway
Corridor Management Plan includes standards related to massing and proximity that establish a
different test for compatibility with existing uses, such as the park, than the standards for
ensuring compatibility that are set forth in Policies 13.1, 13.2, 13.3 and 13.5 of the Future Land
Use Element of the Comprehensive Plan. Undisputed expert testimony in the record established
that the NOPC is consistent with those policies and, inasmuch as comprehensive plans are
required by statute to be internally consistent, unless competent evidence in the record proves
otherwise it should be assumed that compliance with the compatibility standards of the Future
Land Use Element means that it is more probable than not that the NOPC also complies with

compatibility standards in the Recreation and Open Space Element.

Finally, there is no factual support in the record for the ALJ’s characterization of the

beachfront and park at 16" Road as being “pristine” and “rural.” The American Heritage

*  Petitioners also take exception to the ALJ’s finding of fact in paragraph 34 of the
Recommended Order that, “the County has expended more planning attention and funding to the
16" Road entryway to the beach than any other beach access road in the County.” Presumably
this finding was based on Ms. Wilson’s testimony that 16™ Road was intensely planned and
received County funding. See, Tr. Vol V, pp. 573-574. This testimony does not actually support
a finding that the County has expended more planning attention and funds on 16™ Road than any
other beach access road. Moreover, Ms. Wilson is not a County employee and was not qualified
as an expert on County funding.
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Dictionary of the English Language, 3™ Ed. (Houghton Mifflin, 1992) defines *‘pristine” as:
“remaining in a pure state; uncorrupted by civilization,” and “rural” as “of, relating to, or
characteristic of the country.” A review of the record shows that the 16" Road Park is
essentially comprised of public restroom facilities and a public parking lot. See, Jt. Ex. 8, p. 15
(Bates p. 224); Pet. Ex. 4. The record also shows that 16" Road is one of the major roads
serving a DRI approved for 4,400 residential dwelling units, many of which are concentrated in
high-rise and mid-rise condominium towers in the core resort cluster. See, Recommended Order,
f14; Pet. Ex. 4 and Pet. Ex. 5. Thus, the preponderance of competent substantial evidence in the
Record demonstrates conclusively that the beachfront and park at 16" Road are neither pristine

nor rural.

For all of the foregoing reasons, paragraph 36 of the Recommended Order should be
rejected by the Commission in its entirety because the Comprehensive Plan relies on
performance measures to ensure compatibility with the adjacent uses, including protection for

the park.

Exception #3

Petitioners object to paragraph 37 of the Recommended Order in that it contains another
clear conclusion of law which has been mislabeled as a finding of “fact.” Not only is such
conclusion of law not a “fact,” the record reveals that it is not even supported by real “facts.”

Specifically, the ALJ finds in paragraph 37 that, “the NOPC allows Petitioners to relocate
16™ Road and the 16" Road park facilities further south,” and that, “the dune cut at 16" road
would have to be abandoned as an access point to the beach.” Emphasis added. These so-called

facts, however, are simply not supported by competent evidence in the record. First, the ALJ
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himself recognized, as a fact, in paragraph 24 of the Recommended Order that the relocation of
16™ Road would not be a fait accompli if the NOPC were approved. In describing the various
changes to the DRI DO requested by the Petitioners in the NOPC the ALJ notes that they are
seeking an amendment: “(d) modifying condition 4.4 to allow the relocation, if necessary, of
16™ Road farther south to enlarge the construction area for the new units. ...” See,

Recommended Order, 124. Emphasis added.

Second, a thorough review of the NOPC application and the record of its consideration
shows that there is absolutely no competent evidence that it will be necessary to relocate 16
Road. There is no site plan in the record showing that 16™ Road would need to be moved. In
fact, as previously noted, Petitioners were not required to, and did not, submit any detailed site
development plan with the NOPC application. See, Tr., Vol. I, p. 62. Thus, a conclusion that
approval of the NOPC, without more, would automatically allow the unqualified relocation of
16™ Road without a demonstration of necessity by Petitioners is baseless speculation. Moreover,
even if there were.any evidence whatsoever in the record to indicate that the Petitioners might
truly desire to relo_catc 16" Road, it is undisputed that the County is not obligated by the mere
approval of the NOPC to agree that such relocation would be necessary or otherwise obligated
to approve any particular development plan simply because it falls within the realm of
development scenarios that may be proposed consistent with the development parameters set

forth in the NOPC.

Once the ALJ erroneously accepts as a “fact” that approval of the NOPC unconditionally
allows the relocation of 16™ Road, he further concludes that this possible relocation of 16" Road
might require the relocation or reconfiguration of the 16™ Road park facilities and might result

in a relocation of public parking further from the beach, and might result in the closing or
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relocation of the existing dune cut, and might result in construction of a dune walkover which
might be less convenient for the public. After piling supposition on top of supposition on top of
supposition the ALJ then concludes that approval of the NOPC would, with no doubt
whatsoever, definitely “contravene (Recreation and Open Space) policy 3-6, which requires the
County to improve recreational facilities without adversely affecting natural resources along the
Scenic Corridor.” See, Recommended Order, {37. Not only is this conclusion built on a
foundation of speculation, it doesn’t even logically follow inasmuch as the so-called supporting
speculation all deals with inconveniencing the public rather than on actual impacts on natural

resources.

Despite the total absence of evidence in the record of what, if anything, would ultimately
be proposed or built if the NOPC were approved, the Recommended Order again concludes,
based solely on speculation, that unless the NOPC is denied Petitioners will inevitably apply for,
and the County will inevitably approve, a development plan that is aesthetically incompatible to
the A1A Scenic Highway corridor and is environmentally degrading. There simply is no
evidence to support such blatant speculation and the Commission should reject these so_—called

findings of fact.

Exception #4

Petitioners object to paragraph 38 of the Recommended Order which states, “[f]or the
reasons stated above, the NOPC is inconsistent with objective 3 and policies 3-3 and 3-6 of the
Recreation and Open Space Element of the Plan and in these respects is inconsistent with the
County Plan.” While purporting to be a finding of fact it is entirely self-evident that paragraph

38 is a conclusion of law. As a conclusion of law it is not entitled to deference by the
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Commission and Petitioners respectfully suggest that, for those reasons previously mentioned, it
would be correct and appropriate for the Commission to reject paragraph 38 of the

Recommended Order in its entirety.

Exception #5

Petitioners object to paragraph 41 of the Recommended Order in that it includes findings
of fact that are unsupported by competent substantial evidence in the Record and includes
conclusions of law that have been erroneously characterized as findings of fact. Specifically,
paragraph 41 states: “While the DRI is not fully built out, it is 26 years old and is substantially
developed and platted. At this stage of development in the DRI, the residents of the area and the
County have the right to rely on the stability of the Master Development Plan. Substantial
changes to the Master Development Plan such as those proposed here will likely cause adverse

impacts to residents owning property in the DRI and to the community as a whole.” Emphasis

added.

That portion of the paragraph that states that after 26 years the County and residents have
a right to rely on the stability of the Master bevelopment Plan is clearly a conclusion of law.
The determination of what rights a party has is an issue of law which is based on an application
of law to existing facts. Such a right cannot be awarded, ipse dixit, by simply pronouncing it to
be a fact. Moreover, this particular conclusion of law is directly contravened by the ALI’s
finding of fact in paragraph 12 of the Recommended Order which states: “Because DRIs
generally take a substantial period of time to complete, the development plans are subject to

periodic amendment in order to adjust to changing market conditions, financial conditions, and
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other variables. This finding of fact was supported by the land use experts for the County and

the Intervenors. See, Tr. Vol. IV, pp. 438, 528-9.

The balance of the so-called factual findings in paragraph 41, to wit, that the approval of
the NOPC will likely cause adverse impacts to residents owning property within the DRI and to
the community as a whole is based solely on conjecture, fails to identify such “likely adverse

impacts,” and is unsupported by the Record evidence.

The uncontested testimony and exhibits adduced at the Hearing, including the testimony
of Petitioners’ witness, Daniel Baker, and the County’s Planning Director, show that Petitioners
did not submit a detailed site development plan with its NOPC application, nor was it required to
do so as part of the NOPC review process. See, Tr., Vol. I, pp. 58-62; Tr., Vol. II, pp. 183-184.
There was no information included in the NOPC application or introduced at the Hearing about
the development plan for Cluster 35 because Petitioners had not made that determination (nor

were they required to at the NOPC application stage).

The proposed NOPC application simply requested to move existing residential
erit-itlements from other areas of the DRI to the new Cluster 35 area, but such approval would not
by itself entitle Petitioners to build any, let alone all, of the transferred units. Instead, Petitioners
would be required to subsequently go through the detailed site plan review process that would
establish how many units, if any, could actually be constructed, where they could be located on
Cluster 35, etcetera. Even the County’s expert witness, Ms. Wilson, testified that no
development proposal for Cluster 35 had been made by Petitioners and that she believed some
amount of development in Cluster 35 would be appropriate and not objectionable. See, Tr., Vol.

V., pp. 595-596. The ALJ also failed to identify what “likely adverse impacts” would directly
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arise from the approval, without more, of the NOPC application. This is perhaps understandable

given that no actual development plan was proposed.

The ALJ’s legal conclusion that Petitioners’ NOPC would “likely cause adverse impacts
to residents owning property in the DRI and to the community as a whole™ is not supported by
competence evidence in the record inasmuch as no actual development plan upon which
conclusion could be based was ever submitted as part of the NOPC. Moreover, as discussed in
Exception 10, infra, the Record evidence shows that the land uses being proposed by Petitioners
actually already exist on the Cluster 35 property and there is no evidence in the record
whatsoever that such uses have caused any adverse impacts whatsoever to residents owning
property in the DRI or to the community as a whole. Therefore, the Commission should reject
the ALJ’s findings of fact in paragraph 41 because they are not supported by competent

substantial evidence in the Record.

Exception #6

Petitioners object to paragraph 42 of the Recommended Order in that it includes findings
that are unsupported by competent substantial evidence in the Record. Specifically, paragraph
42 states: “By contrast, the scale and intensity of development permitted by the NOPC will
obstruct or eliminate ocean views of property owners, principally in Cluster 33 behind the golf
course where several condominium buildings are now located. The evidence shows that these
unit owners with an obstructed view can also expect a substantial loss (around 45 percent) in
value of their properties.” Emphasis added. These findings are based on the ALJ’s speculation
of what will inevitably be built if the NOPC is approved rather than on existant facts in the

record. For example, on cross-examination the County’s expert, Flagler County Property
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Appraiser was asked if he looked at the legally permissible uses for the land proposed for Cluster
35 (i.e., the land between the existing condos and the beach). In response he stated, “No, sir. I
did not appraise anything to do with these specific units.” See, Tr. Vol IV, p.449. Therefore,
the Commission should reject the ALJ’s findings as being unsupported by competent substantial
evidence in the Record and for the same reasons as previously set forth herein with regard to

unsupported speculation and conclusions of law that are based upon such speculation.

Additionally, even if they weren’t based solely on speculation as to what might ultimately
be built, the ALJ’s conclusion that Petitioners cannot develop their property because it would
block existing condominium units’ views of the golf course or ocean, thereby decreasing the
value of such units to their owners, is incorrectly based on an assumption that those unit owners
have a valuable and enforceable legal right to such views. The record clearly demonstrates,
however, that these unit owners did not bargain nor pay for a protected view corridor over
Petitioners’ property. In fact, the undisputed evidence proves the exact opposite. For example,
the form contracts for the One Bedrooms at Hammock Beach Club Condominium and the Ocean

Towers at Hammock Beach Condominium provided that:

Although the Condominium is located in close proximity to a beach on the
Atlantic Ocean and the Ocean Hammock Golf and Country Club, Dwelling Units
in the Condominium may or may not have a view of the Atlantic Ocean and/or
the Ocean Hammock Golf and Country Club. Neither views of the Atlantic
Ocean nor the Ocean Hammock Golf and Country Club nor any other view
from the condominium or any Dwelling Unit are represented or guaranteed
by Seller. ... . Any representation or warranty regarding views or the
passage of light and air are expressly disclaimed by the Seller.

See, Pet. Ex. 7, pp. 607, 623, 641; Pet. Ex. 9, p. 699. Emphasis added. There was no contrary

evidence on this issue entered at the Hearing.
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That the clear language of the contracts used within the DRI is competent evidence which
may be relied upon by the Commission is demonstrated by the ALJ’s reliance on other language
in such contracts while disposing of the Intervenors’ equitable estoppel claim. In paragraph 55
of the Recommended Order the ALJ states that “[a] review of the standard condominium
purchase contracts used in the DRI shows, however, that the purchasers clearly acknowledged
that they could not, and did not, rely on oral representations or representations contained in
marketing materials,” and therefore could not now claim to have reasonably relied on marketing
material that asserted no new oceanfront condominiums would ever be built within the DRI

Despite his reliance on the clear contract language in paragraph 55 of the Recommended
Order, the ALJ simply ignored the clear contract language quoted above when making his
findings in paragraph 42 relating to potentially lost ocean and golf course views. The
Recommended Order offers no explanation whatsoever as to why one clear provision of a
contract should be considered competent evidence and another clear provision of the same
contract simply ignored. No court, nor ALJ, has the authority to selectively enforce only those
contract provisions which support the conclusion they wish to reach. Allowing such to happen”
would deviate from the essential requirements of the law and acceptance of Paragraph 42 would,
in effect, impose an equitable servitude on Petitioners’ property for the monetary benefit of
existing unit owners with no compensation being paid to the Petitioners. Such an
uncompensated taking is beyond the jurisdiction of both the ALJ and the Commission.
Petitioners respectfully request that the Commission reject paragraph 42 and all findings and

conclusions in any way related thereto.
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Exception #7

Petitioners object to paragraph 43 Qf the Recommended Order in that it includes findings
that are unsupported by competent substantial evidence in the Record. Specifically, paragraph
43 states: “Likewise, the relocation of the existing access to the public beach and relocation of
the public park will adversely impact the public since they will no longer have the ease of access
to the beach and use of facilities the current park and beach access provide.” Emphasis added.
These findings are wholly speculative and unsupported by the Record evidence. For the reasons
previously set forth herein with regard to such unsupported speculative “facts,” Petitioners
respectfully request that the Commission reject paragraph 43 of the Recommended Order and

any other findings of “fact” or conclusions of law stemming therefrom.

Exception #8

Petiiioner objects to paragraph 44 of the Recommended Order in that it includes findings
that are unsupported by competent substantial evidence in the Record. Specifically, paragraph
44 states: “Given the mass and scale of development that can occur in the buffer area (golf
course) between the ocean and the other DRI development, the new Cluster will have an adverse
effect on adjacent Clusters. As such, the NOPC will not be compatible with adjacent land uses.”
Emphasis added. These findings clearly do not qualify as facts as they are based on speculation

and conjecture as to future events.

Furthermore, the ALJ’s conclusion of law in paragraph 44 that approval of the NOPC
would be incompatible with existing development directly conflicts with, and is diametrically
opposed to, his findings in paragraph 33 of the Recommended Order. In that paragraph, the ALJ

found that Mr. Metcalf had testified that Petitioners” NOPC was consistent with Policies 13.1,
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13.2, 13.3 and 13.5 of the Future Land Use Element of the County’s Comprehensive Plan, and
that his testimony in this regard was “undisputed”. Recommended Order, {33. Those policies
all mandate that development be compatible with existing adjacent and nearby development.
Ergo, in order for the NOPC to be consistent with those policies, as found by the ALJ, the NOPC
must be compatible with existing development. Again, this finding of fact by the ALJ (although
it was really a conclusion of law) was undisputed. Nonetheless, a mere eleven paragraphs later
the ALJ reaches the exact opposite conclusion when he applies the provisions of the
subsequently adopted Land Development Code to his supposition of what the mass and scale of
development might be, possibly, if the Petitioners apply for it, and if the County approves it. Not
only is this conclusion based on unsupported “facts,” but it also assumes that the LDC provisions
are applicable and, if they are, that they prescribe a different standard of comphtibility than those
set forth in the comprehensive plan. In response, Petitioners would point out that the plain
language of the DO preclude the application of these LDC provisions and, even if they could be
applied, §163.3194(b) requires all land development regulations to be consistent with the
adopted com;rehensive plan and, in the event of any inconsistency, the provisions of the
comprehensivﬂe plan will control. As previously stated, it is undisputed that, with regard to a
proposed (i.e., future) land use’s compatibility with existing uses, the NOPC is consistent with

the Comprehensive Plan’s Future Land Use Element’s compatibility requirements.

Finally, a review of the Hearing transcript shows that Mr. Metcalf testified that the
County’s Comprehensive Plan for compatibility purposes compared land uses to land uses. Mr.
Mengel, the County’s Planning Director, agreed with that compatibility analysis. See, Tr., Vol.
II, pp. 172, 179-180. Mr. Metcalf further testified that the proposed residential uses in

Petitioners’ NOPC application were compatible to the surrounding residential uses on a land use
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to land use basis, and therefore Petitioners” NOPC application was compatible with the County’s
Comprehensive Plan. See, Tr., Vol. II, pp. 255-256; Tr., Vol. 111, p. 403. As such, the
Commission should reject the ALJ’s findings in paragraph 44 as being unsupported by
competent substantial evidence and for those reasons previously set forth with regard to

speculative “facts” and non-factually supported legal conclusions.

Exception #9

Petitioners object to paragraph 45 of the Recommended Order in that it represents a
conclusion of law that is unsupported by the evidence in the Record. Specifically, paragraph 45
states: “Collectively, these considerations support a finding that the proposed development will
adversely affect the orderly development of the County, and it will be detrimental to the use of
adjacent properties and the general neighborhood.” This statement, although located in the
“Findings of Fact” section, is clearly a conclusion of law because it reflects a conclusion reached
by the ALJ after application of specific provisions of the County’s Code to Petitioners’ NOPC.
This conclusion is based on speculation and is unsupported by competent substant;al evidence in

the Record. Therefore, and for the other reasons previously provided herein, the Commission

should reject paragraph 45 of the Recommended Order.

Exception #10

Petitioners object to paragraph 50 of the Recommended Order in that it represents a
conclusion of law that should be rejected by the Commission because it is unsupported by
competent evidence in the Record. Specifically, paragraph 50 states: “The most reasonable
interpretation of those documents, as further explained by testimony at hearing, is that

Petitioners’ proposal to reallocate up to 561 dwelling units to the proposed Cluster 35 within the
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golf course land and assign the ‘Ocean Recreation Hotel” community type to that Cluster, is not a
use permitted by section 14.5.” This statement, although located in the “Findings of Fact”
section, is clearly a conclusion of law inasmuch as it interprets the meaning and intent of specific
contract terms. Peacock Construction Co., Inc. v. Modern Air Conditioning, Inc., 353 So.2d 840,
842 (Fla. 1977); DEC Elec., Inc. v. Raphael Const. Corp., 558 S0.2d 427, 428 (Fla. 1990). Asa
conclusion of law the findings in paragraph 50 are not entitled to deference and the Commission
is free to reject the same if it finds them to simply be incorrect. Hernicz v. Dep’t of Prof’l

Regulation, 390 So.2d 194, 195 (Fla. 1*' DCA 1980)

The ALJ incorrectly concluded, as a matter of law, that Petitioners’ NOPC proposal to
reallocate 561 dwelling units to the Cluster 35 property for an Ocean Recreation Hotel
community is not permitted by section 14.5 of the DO. The proposed Cluster 35 property
currently contains the Lodge, which includes 20 hotel rooms, sit down restaurant, spa facilities,
swimming pool, parking area, golf pro shop, locker rooms and office space. The uncontested
testimony at the Hearing was that the Lodge hotel rooms, restaurant and other facilities have
always been open to the public and did not require patrons to be playing golf on site. See, Tr.,

Vol. IIL, p. 346; Tr., Vol. I, pp. 57-58.

Petitioners’ proposal to reallocate dwelling units to the Cluster 35 property for an Ocean
Recreation Hotel community would not introduce any uses to the property that do not already
exist with the Lodge. The fact that the Lodge and its ancillary facilities were constructed after
Section 14.5 of the DO was already in effect clearly demonstrates that the County has already
determined such uses to be permissible on the Cluster 35 property. Additionally, as has been
established in great detail above, Petitioners’ NOPC application did not include any specific site

plan to show exactly what would be developed on the Cluster 35 property. As Mr. Baker
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testified, the ultimate development of Cluster 35 could even be another golf-themed hotel similar
to the existing Lodge. Tr., Vol. I, p.59. Therefore, the ALJ’s legal conclusion that Petitioners’
proposal to create Cluster 35 with an Ocean Recreation Hotel designation was not permitted by
Section 14.5 of the DO is contrary to the competent substantial evidence in the record regarding

the existing uses on the Cluster 35 property and should be rejected by the Commission.

Exception #11

Petitioners object to paragraph 51 of the Recommended Order in that it represents a
conclusion of law that should be rejected by the Commission because it is unsupported by the
evidence in the Record. Specifically, paragraph 51 states: “Given these considerations,
Petitioners have no vested right under the current DO to develop the 12 acres for residential
purposes and must request an amendment to section 14.5 in order to authorize another form of
development. For this reason, the NOPC should be denied.” This statement, although located in
the “Findings of Fact” section, is clearly a conclusion of law because the ALJ has made a legal
conclusion that Petitioners have no right under the DO to create a new Cluster 35 on their land

" and that the NOPC should be denied.

For the reasons outlined in greater detail in the exception to paragraph 50 above, the
Commission should reject the ALJ’s legal conclusions in paragraph 51. Additionally, the
uncontested evidence in the Record shows that there was no prohibition in the DO to creating a
new residential area, as was proposed by Petitioners in its NOPC application. In fact, the
County’s Planning Director and the Intervenors’ land use expert, Ms. Linda Shelly, both testified
at the Hearing that there was nothing in the DO prohibiting the creation of a new residential

cluster or increasing the residential acreage in the Hammock Dunes DRI. See, Tr., Vol. II, pp.
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182, 198-199; Tr., Vol. IV, pp. 438-439. In fact, the undisputed Record evidence shows that
prior amendments to the DO have changed the number of residential clusters, reallocated
approved residential units from one area to another, and changed the total residential acreage.
See, Tr., Vol. II, pp. 198-199. Additionally, the evidence shows that plats can be vacated or
amended, and there is nothing in the DO that prohibits the plats in the DO from being vacated or
amended. See, Tr., Vol. IV, pp. 529-530. Based on the existing residential development on the
Cluster 35 property with the Lodge and the Record evidence that new residential areas can be
created and the total residential acreage increased, the ALJ’s legal conclusions in paragraph 51

are simply incorrect and should be rejected by the Commission.

Exception #12

Petitioners object to paragraph 60 in the “Conclusions of Law” as being incorerct and
unsupported by the evidence in the Record. Specifically, paragraph 60 states: “For the reasons
previously found, the process and criteria used by the County are reasonable and appropriate
and should be used in reviewing the NOPC.” Emphasis added. As set forth in the “Statement of
the Issues” section of the Recommended Order, the ALJ was requiréd to determine “the correct
proceedings and substantive criteria to be applied in reviewing Petitioners’ proposed ‘local’
changes to the Hammock Dunes Development of Regional Impact (DRI) Development Order
(DO).” Emphasis added. The ALJ was not charged with determining what procedures and
substantive criteria he believed would be more reasonable or appropriate. For these reasons and
those set forth in detail in the exception to paragraph 29 above, the Commission should reject the

ALJ’s legal conclusion contained in paragraph 60.
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Exception #13

Petitioner objects to paragraph 62 in the “Conclusions of Law” as being incorrect and
unsupported by the evidence in the Record. Specifically, paragraph 62 states: “For the reasons
previously found, the evidence supports a conclusion that the NOPC revisions are not consistent
with object 3 and policies 3-3 and 3-6 of the Recreation and Open Space Element of the Plan.
Therefore, the NOPC does not satisfy the requirement in section 163.3194(1)(a) that the DO is
consistent with the local comprehensive plan.” For the reasons set forth in the exceptions to
paragraphs 36, 37 and 38 above, the Commission should reject the ALJ’s legal conclusion

contained in paragraph 62.

Exception #14

Petitioner objects to paragraph 63 in the “Conclusions of Law” as being incorrect and
unsupported by the evidence in the Record. Specifically, paragraph 63 states: “For the reasons
previously found, the evidence supports a conclusion that the NOPC does not satisfy relevant
portions of the LDC.” For the reasons set forth in the exceptions to paragraphs 29, 41, 42, 43, 44

and 45 above, the Commission should reject the ALJ’s legal conclusion contained in paragraph

63.

Exception #15

Petitioner objects to paragraph 64 in the “Conclusions of Law” as being incorrect and
unsupported by the evidence in the Record. Specifically, paragraph 64 states: “For the reasons
previously found, the evidence supports a conclusion that Petitioners have no vested right, either

in the original DO, or subsequent amendments, to place up to 561 dwelling units on land now
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subject to restrictions that limit the usage of the property to golf courses and other uses
associated with golf club facilities, open space, parks, or recreational facilities if approved by the
Board. Absent the amendment of section 14.5 of the DO, the proposed uses and development
are barred by that provision.” For the reasons set forth in the exceptions to paragraphs 50 and 51

above, the Commission should reject the ALJ’s legal conclusion contained in paragraph 64.

I11. Conclusion and Prayer for Relief

For the foregoing reasons, Petitioner objects to the Recommended Order entered by the
ALJ in this matter and respectfully requests that the Florida Land and Water Adjudicatory

Commission issue an Order rejecting the same and approving Petitioners’ NOPC as submitted.
Respectfully submitted,

SHUTTS & BOWEN LLP
300 S. Orange Ave., Suite 1000
Orlando, Florida 32801-3373
Mailing Address:  Post Office Box 4956
Orlando, Florida 32802-4956
Telephone: (407) 423-3200
Facsimile: (407) 425-8316

by R

Scott A. Glass, Esq.
Florida Bar No. 911364
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I hereby certify that a true and correct copy of the foregoing Exceptions to Recommended
Order was furnished to the following counsel of record electronically and via U.S. Mail, postage
prepaid, this 20" day of April, 2011: Wayne E. Flowers Lewis, Longman & Walker, P.A., Suite
150, 245 Riverside Avenue, Jacksonville, FL 32202; Isabelle C. Lopez, Quintairos, Prieto,
Wood & Boyer, P.A., One Independent Drive, Suite 1650, Jacksonville, Florida 32202; Albert J.
Hadeed, County Attorney, 1769 E. Moody Blvd., Bunnell, FL 32110; Ellen Avery-Smith, Esq.,
Rogers, Towers, P.A., 7 Waldo Street, St. Augustine, Florida 32084; Michael D. Chiumento, III,

Esq., Chiumento & Guntharp, P.A, 145 City Place, Suite 301, Palm Coast, Florida 32164.
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Leighty, Barbara

From: Wayne Flowers [wflowers@!lw-law.com]

Sent: Monday, May 02, 2011 4:37 PM

To: Leighty, Barbara

Subject: Flagler County's Response to Petitioners Exceptions to Recommended Order
Attachments: Respondent Flagler Co.'s Response to Petitioners' Exception to RO.pdf
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STATE OF FLORIDA
FLORIDA LAND AND WATER ADJUDICATORY COMMISSION

GINN-LA, LLLP, LTD, A GEORGIA
LIMITED LIABILITY PARTNERSHIP
AUTHORIZED TO DO BUSINESS IN FLORIDA,
NORTHSHORE HAMMOCK LTD., LLP, A
GEORGIA LIMITED LIABILITY PARTNERSHIP
AUTHORIZED TO DO BUSINESS IN FLORIDA;
AND, NORTHSHORE OCEAN HAMMOCK ET AL,

Petitioners,

AT DOAH Case No.: 10-9137DRI
FLAWAC Case No: APP-10-007

FLAGLER COUNTY, A POLITICAL
SUBDIVISION OF THE STATE OF FLORIDA,

Respondent,
and

OCEAN HAMMOCK PROPERTY OWNERS
ASSOCIATION, INC., THE HAMMOCK
BEACH CLUB CONDOMINIUM
ASSOCIATION, INC., MICHAEL M.
HEWSON, AND ADMIRAL
CORPORATION,

Intervenors.
/

RESPONDENT FLAGLER COUNTY’S RESPONSE TO
PETITIONERS' EXCEPTIONS TO RECOMMENDED ORDER

Comes now the Respondent, Flagler County, through the
undersigned counsel and pursuant to Rule 28-106.217(3), files
this response to the exceptions filed herein by Petitioners to
the Recommended Order (hereinafter “R0O”) entered in this matter

and shows the following:



PRELIMINARY STATEMENT

As a preliminary matter, FLAWAC is reminded of the standard
of review provided by Florida law concerning action on
exceptions to ROs and in deciding whether to adopt, modify, or
reject an RO in whole or in part. Before FLAWAC can be
compelled to rule on any exception, the party filing the
exception must identify the legal basis for the exception and
must include appropriate and specific citations to the record of
the proceeding. Section 120.57(1)9(k), Florida Statutes.

Findings of Fact

A reviewing agency may not reject or modify findings of
fact, unless the agency first determines, from a review of the
entire record, and states with particularity in the order, that
the findings of fact were not based upon competent substantial
evidence or that the proceedings on which the findings were
based did not comply with essential requirements of law.
Section 120.57(1)(1l), Florida Statutes. “Competent substantial
evidence” is evidence sufficiently relevant and material that a
reasonable mind would accept it as adequate to support the

conclusion reached. Perdue v. TJ Palm Assoc., Ltd, 755 So. 24

660, 665-666 (Fla. 4™ DpCA 1999), quoting from and following

DeGroot v. Sheffield, 95 So. 2d 912, 916 (Fla. 1957). The term

“competent substantial evidence” refers to the existence of some

quantity of evidence for each essential element of a finding and



to the legality and admissibility of that evidence. Scholastic

Book Fairs, Inc. v. Unemployment Appeals Comm’n., 671 So. 2d

287, 289 n.3 (Fla. 5" DCA 1996).
An agency may not disturb a finding of fact supported by
any competent substantial evidence from which the finding could

be reasonably inferred. Freeze v. Dep’t of Transp. 556 So. 2d

1204, 1205 (Fla. 5 DCA 1990); Berry v. Dep’'t of Envtl. Req.,

530 So. 24 1019, 1022 (Fla. 4" DpDCA 1988). FLAWAC may not
reweigh evidence admitted in the proceeding below, may not
resolve conflicts in the evidence and may not Fudge the
credibility of witnesses or otherwise interpret evidence anew.

Save Anna Maria, Inc. v. Dep't of Transp., 700 So. 24 113, 118

(Fla. 2d DCA 1997); Brown v. Criminal Justice Standards &

Training Comm’n, 667 So. 2d 977, 979 (Fla. 4™ DCA 1996). The

standard is not whether the record contains evidence contrary to
the findings of fact in the recommended order, but whether any
competent substantial evidence supports each finding in issue.

Florida Sugar Cane League v. State Siting Bd., 580 So. 2d 846,

851 (Fla. 1°° DCA 1991).
Conclusions of Law
A reviewing agency'’s discretion with regard to conclusions
of law in a RO 1is slightly broader than its discretion in
dealing with findings of fact. An agency in its final order may

reject or modify the conclusions of law over which it has




substantive jurisdiction and interpretation of administrative

rules over which it has substantive Jjurisdiction. Section

120.57(1) (1), Florida Statutes (emphasis added). An ‘agency’s
responsibility to determine if substantial evidence supports an
administrative law judge’s (“ALJ”) findings of fact may not be
avoided merely by the agency labeling a finding of fact as a

conclusion of law. Gross v. Dep’t of Health, 819 So. 2d 997,

1001 (Fla. 5" DCA 2002). When rejecting or modifying a
conclusion of law or interpretation of administrative rule, the
agency must state with particularity its reasons for rejecting
or modifying such conclusion of law or interpretation of
administrative rule and must make a finding that its substituted
conclusion of law or interpretation of administrative rule is as

or more reasonable than that which was rejected or modified.

Section 120.57(1) (1), Florida Statutes (emphasis added).

All rFindings of Fact and Conclusions of Law
are Supported by the Record

As will be shown in more detail below, each of the findings
of fact to which Petitioners take exception are amply supported
by competent substantial evidence in the record; those findings
of fact which Petitioners contend should be characterized as
conclusions of law were properly treated by the Judge below as
factual findings; alternatively, even if those findings of fact

that Petitioners contend should have been characterized as



conclusions of law were so characterized, such conclusions are
proper and correct; and finally, those conclusions of law to
which Petitioners take exception are reasonable, correct and
should not be overturned.

In responding to Petitioners’ Exceptions below, references
to the transcript of testimony taken at the final hearing will
be designated by the letter “T.” followed by the applicable page
numbers . References to exhibits entered into evidence at the
final hearing will be designated by the party offering the
exhibit followed by the exhibit number.

Petitioners’ Exception No. 1

Petitioners take exception to Paragraph 29 of the RO (a
finding of fact), focusing on the portion of the paragraph
finding that:

While conflicting testimony was submitted on this

issue, the more persuasive evidence supports a finding

that these procedures and substantive criteria are the

most logical and reasonable interpretation of the

County’s LDC and the DO, and they should be used in

reviewing the NOPC.?!

Petitioners argue that the foregoing statement is a conclusion
of law and not a finding of fact. Petitioners make this

argument to support the contention that FLAWAC has carte blanche

to reject or modify the statement. This would then enable

I »ILDC” refers to Land Development Code for Flagler County; “DO” refers to the
Development Order for the Hammock Dunes Development of Regional Impact
(*DRI”); and “NOPC” refers to the Notice of Proposed Change application that
was the subject of the hearing below.



FLAWAC to adopt Petitioners’ ultimate position (highlighted in
Paragraph 28 of the R0O) that the substantive criteria included
in the County’s LDC addressing modifications of existing Planned
Unit Developments (“PUDs”) may not be considered or applied in
the circumstance of Petitioners’ application. There are
numerous findings of fact that are fully supported by competent
substantial evidence from the record of the administrative
hearing (addressed further ©below regarding other disputed
findings of fact) from which the ALJ determined that the
modification to the Master Development Plan (“MDP”) for the DRI
proposed by Petitioners in the NOPC did not comply with the
relevant PUD criteria in the LDC. Labeling the finding quoted
above from Paragraph 29 as a conclusion of law rather than a
finding of fact 1is the only way Petitioners can avoid the
damning facts determined by the ALJ regarding the impact of
Petiticoners’ NOPC, 1if approved, on other residents within the
DRI and within the neighborhood community surrounding the DRT.
Respondent asserts that the sentence quoted above from Paragraph
29 is an wultimate finding of fact, supported by the other
findings contained in Paragraph 29, all of which are supported
by competent substantial evidence in the record of this

proceeding.



The following summarizes findings of fact included in

Paragraph 29 that lead to the ultimate finding quoted above, and

cites the portions of the record supporting the finding(s):

The instant NOPC application represents the first time in
the 26 year history of the DRI that the developer requested
creation of a new residential development cluster where

residential development had never previously been
authorized (a fact that was undisputed). (T. 208, 486,
532). Because this was the first time any such request was

made in the history of the DRI, it was “unique,” insofar as
this DRI and DO are concerned.

None of the constraints, processes or substantive criteria
found in Sections 17.5 or 17.6, DO, are applicable where
the developer of this DRI proposes to create a new
development cluster where none has previously existed. (Jt.
Ex. 1; T. 212-214, 381, 396-398, 429-431). Thus, the
constraints, processes and substantive criteria that would
‘normally” be utilized to review a request for modification
of the MDP do not exist or apply in this instance for
review of this unigue NOPC.

The County’s LDC provides at Section 1.02.02(2)(B), that
where provisions of a DO for a DRI approved prior to
adoption of the LDC conflicts with provisions of the LDC,
the provisions of the DO will prevail. However, to the
extent a previously issued DO does not conflict with the
LDC, the provisions of the LDC apply to all development
undertaken subsequent to enactment of the LDC. (Jt. EX.
11). Because the DO provides no process or criteria for
review of an NOPC of the type submitted by Petitioners in
this instance, the processes and criteria included in the
LDC do not conflict with the DO and pursuant to the express
terms of the LDC would be applicable to this NOPC
application. (Jt. Ex. 11; T. 382, 471, 472).

The process element of Petitioners’ unique NOPC application
that 1is not specifically addressed in the DO, but is
addressed in Section 1.02.02(2), LDC, includes the
submission of a PUD sketch plan, and review of same by the
County’s Board of County Commissioners (“BCC”), applying
the public health, safety and welfare criteria found in
Section 3.04.02, LDC. (Jt. Ex. 11; T. 166, 168, 169).
Consistent with the provisions of Section 1.02.02(2), LDC,

7



requests to redistribute uses on property or to amend a
sketch plan for property subject to PUD zoning are handled
as a rezoning of the property (although the LDC uses the
term “reclassification” which is the same as rezoning). (T.
166, 168, 169).

® Consistent with the DO and the County’s LDC, Petitioners’
unique NOPC constitutes a rezoning of the existing
underlying PUD zoning on the property. Expert testimony,
established that this is the same process typically used by
local governments with 2zoning authority throughout the
state when dealing with modifications to PUDg within DRIs
such as Petitioners’ proposed modification. (T. 428, 432,
475, 476, 510, 533, 534.

* Residential development of the type proposed by Petitioners
in Cluster 35 is prohibited by the DO (Jt. Ex. 1, Pg. 50;
Jt. Ex. 9, Pgs. 560, 680-687; T. 283, 311, 463, 468, 534).

What Petitioners label as opinion or supposition in this

instance is, in reality: 1) logical; 2) fact-based; and 3)
supported by competent substantial evidence. As such, these
findings may not be overturned by FLAWAC. Freeze v. Dep’t of

Bus. Reg., supra.

Given that the findings of fact in Paragraph 29 preceding
and underlying the final sentence in the paragraph are supported
by competent substantial evidence, the final sentence represents
and is better described as an ultimate finding of fact that
flows from the preceding underlying facts rather than as a

conclusion of law. See, Pillsbury v. State, Dep’'t of Health and

Rehab. Services, 744 So. 2d. 1040, 1042 (Fla. 2d DCA

1999) (*while identified as conclusions which are 1legal in
nature, the conclusions set forth as one and two above, which

8



the Department rejected, are actually ultimate findings of

fact”); Bush v. Brogan, 725 So. 2d 1237, 1240 (Fla. 2d DCA

1999) (*The Commission could alter the hearing officer’s ultimate
finding of fact only if it was not supported by competent
substantial evidence”).

Petitioners colorfully observe in Exception No. 1 that
merely labeling a statement as a finding of fact does not make
it a finding of fact, if it is in reality a conclusion of law.
More frequently, courts have admonished agencies for doing what
Petitioners ask FLAWAC to do in this instance—-that is, re-
characterize a finding of fact as a conclusion of law to enable
the agency to change the outcome of a case as determined in an

RO. See, e.g., Stokes v. State, Bd. of Professional Engineers,

952 So. 2d 1244, 1225 (Fla. 1°° DCA 2007) (Erroneously labeling
factual determination a conclusion of law does not make it so,
and obligation of agency to honor hearing officer’s findings of
fact may not be avoided by categorizing a contrary finding as a
conclusion of law).

The courts have recognized a distinction between those
types of fact based conclusions that, if based on competent
substantial evidence, may not be disturbed by a reviewing agency
and conclusions of law over which agencies have greater (but not

unlimited) discretion to review and modify. In Gross v. Dep’t

of Health, 819 So. 2d 997 (Fla. 5% DCA 2002), the court

9



describes the “deference rule” as it relates to an agency'’s
authority to modify a £finding of ultimate fact through re-
characterizing the ultimate fact as a conclusion of law. The
deference rule provides:

Matters that are susceptible of ordinary methods of

proof, such as determining the credibility of

witnesses or the weight to accord evidence, are
factual matters to be determined by the hearing
officer. On the other hand, matters infused with
overriding policy considerations are left to agency

discretion. Id. at 1002.

In Gross, an ALJ made a factual finding that certain actions of
a licensed physician done in connection with treatment of a
patient who later died, did not violate a statutorily prescribed
standard of <care for physicians. The reviewing agency
determined that this finding was a conclusion of law, and
entered a final order with a legal conclusion that the actions
of the physician did violate the applicable statutory standard
of care.

Citing the deference rule, the appellate court in Gross
determined that whether an individual violated a statute by
breaching an applicable standard of care is a factual issue that
is susceptible to ordinary methods of proof and is not an issue
that is infused with policy considerations. Id. at 1003. As a

consequence, the court reinstated the ultimate finding of the

ALJ in the case, thereby reversing the agency re-

10



characterization of the finding as a conclusion of law.? Many
other Florida cases have discussed the deference rule and
determined that ultimate findings similar to the one included in
Paragraph 29 of the RO in this case were susceptible to ordinary
means of proof, and therefore are not conclusions of law. See

for example, Pillsbury v. State, Dep’t of Health and Rehab.

Services, supra (upholding an Administrative Law Judges

("ALJ’s”) determination that certain actions of a child day care
center licensee did not show or establish a willful pattern of
noncompliance with agency regulations, and that past violations
by licensee could not be considered in determining whether

license could be revoked) ; Berry V. State, Dep'’'t of

Environmental Reg., 530 So. 2d 1019 (Fla. 4™ DCA 1988)

(upholding Hearing Officer’s determination, based on expert
testimony, that applicant for dredge and £fill permit proved
project would not exacerbate groundwater contamination and
therefore provided reasonable assurance that rule based permit

criteria was met); Packer v. Orange County School Board, 881 So.

2d 1204 (Fla. 5% DCA 2004) (upholding ALJ'’s determination that
amount of force wused by teacher against student was not
excessive, that the use of force was not for an unlawful purpose

and that the actions of the teacher did not constitute

*The ALJ’s findings in Gross, were largely based on opinions of experts, which
is frequently the case in administrative hearings and certainly expert
opinions were relevant in the findings Petitioners complain about in the
instant case. See Gross v. Dep’t of Health, at 1004.

11




misconduct in office under the school board’s policies); Bush v.

Brogan, supra, (upholding ALJ’s determination that actions of

teacher did not constitute gross immorality or moral turpitude

under state statute governing teacher behavior); Stokes v. Bd.

of Professional Engineers, 952 So. 2d 1224 (Fla. 1°° DCA 2007)

(upholding ALJ’s determination that actions of individual did
not constitute practicing engineering without a license); Hoover

v. Agency for Health Care Admin., 676 So. 2d 1380 (Fla. 3d DCA

1996)° (upholding Hearing Officer’s determination that a
physician’s prescription writing practices did not violate the
standard of care for physicians writing prescriptions); Kinney

v. Dep’'t of State, 501 So. 2d 129 (Fla. 5™ DCA 1987) (upholding

Hearing Officer’s determination that evidence did not show
element of criminal intent on part of private detective and
therefore did not violate statutory standard for licensing of
private detectives).

In each of the foregoing cases, the agency asserted that
the determination in issue (which the courts typically describe
as an ultimate fact) was in fact a conclusion of law. The
agency then concluded as a matter of law that the action under
review did violate the statute or standard in issue. In each

instance the reviewing court reversed the agency, holding that

’This is another case in which the ALJ's determination of ultimate fact was
based largely on expert opinions.

12



the agency could not modify such findings where the findings
were supported by competent substantial evidence (including
expert opinions).

A final case that warrants discussion on this point is Deep

Lagoon Boat Club Ltd. wv. Sheridan, 784 So. 2d 1140 (Fla. 2d DCA

2001) . In this case the Secretary of the Department of
Environmental Protection reviewed a RO recommending denial of an
environmental resource permit (“ERP”). A critical issue in the
case was whether the doctrine of collateral estoppel applied
which would preclude consideration of whether the project met
the secondary impacts criteria included in the ERP rule. The
ALJ in the RO found that the petitioner was not so precluded and
then determined the permit applicant did not provide reasonable
assurance that the project would not cause adverse secondary
impacts.

The  Secretary, although disagreeing with the ALJ's
resolution of these issues, upheld the ALJ’'s determination
citing amendments to Section 120.57(1)(l), Florida Statutes,
approved by the Legislature in 1999, Effectively, the revised
language in this section states that an agency may only reject
or modify those conclusions of law “over which it [the agency]
has substantive jurisdiction.” The Secretary found, based on

this added statutory language that:

13



without further judicial guidance, I am not convinced
that the general 1legal principles involved in a
determination of whether or not vres judicata or

collateral estoppel applies to a specific
administrative proceeding are matters over which the
Department has “substantive Jjurisdiction.” Id. at
1143,

The appellate court agreed with the statement that the Secretary
had no substantive jurisdiction over the applicability of res
judicata or collateral estoppel.

FLAWAC has no special expertise as 1t relates to the
County’s LDC or the DO which Petitioners seek to amend through
the NOPC. The decision regarding the applicability of criteria
and procedures included in the LDC to the particular request
made by Petitioners in the NOPC application were susceptible to
ordinary means of proof and this issue is not infused with
policy considerations. Further, as demonstrated above, the
facts underlying the determination on this issue were supported
by competent substantial evidence. For these reasons, FLAWAC
does not have authority to alter the ALJ’s ultimate finding of
fact by re-characterizing it as a conclusion  of law.
Regardless, even if FLAWAC should view the statement in issue as
a conclusion of law, FLAWAC does not have substantive
jurisdiction over the County’s LDC and therefore, does not have
authority under Section 120.57(1) (1), Florida Statutes to amend
or modify a conclusion of law regarding applicability of

provision in the LDC.
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Petitioners’ proposition that a “DRI DO 1is, in effect, a
contract between the developer and local government”, has no
basis in law, or in logic. Petitioners seem to forget that the
abbreviation “DO” actually stands for Development Order, not
Development Contract. The DRI DO is no more a contract than the
Commission’s Final Order will be in this matter when entered.
No elaborate statutory construction is required to construe the
intent and legal quality of a DRI DO. Florida Statutes
380.031(3) defines a development order as an order granting,
denying, or granting with conditions an application for
development permit. The granting or denying of an order 1is a
judicial or quasi-judicial function, not an at-will offer and
acceptance of contract terms.

In addition, Florida Statutes, Section 380.06(11),
establishes the minimum requirements for a DRI impact notice by
the 1local government and mandates that it, “hold a public
hearing on the application in the same manner as for a
rezoning” . Florida law is well established that a rezoning
consists of a quasi-judicial act of government. See Brevard

County v. Snyder, 627 So. 2d 469 (Fla. 1993). Contracts, in

contrast, are neither quasi-judicial acts nor subject to duly
noticed public hearings. As to the nature of the act itself,
the statutory mandates to local government at Section

380.06(15), Florida Statutes, are clearly those of adjudication,

15



at subsections: (a) *shall render a decision on the
application”, (b) *"shall issue development orders concurrently”,
and (c) “[tlhe development order shall include findings of fact
and conclusions of law”. Tellingly, Petitioners cite no
statutory or case law authority in support of its assertion that
a development order is not an order as its plain meaning
indicates, but somehow merely a contract.

Petitioners also contend they did not consent to
simultaneous DRI and PUD review pursuant to the terms of the
LDC. The process utilized in this instance by the County was
dictated by the nature of Petitioners’ application, i.e.,
creation of a new residential development cluster within and
existing PUD, at a location where such development is not
designated in the MDP and not authorized in the DO. This
necessarily required the County to make a
reclassification/rezoning decision {(invoking the substantive PUD
criteria in the NOPC) at the same time it decided whether to
approve the NOPC.® There is no other way the County could
proceed on such a request without giving up its right to
consider potential adverse impacts to health safety and welfare

of its citizens.

*As the ALJ noted at Paragraph this is identical to the process that occurred
when the developer amended the DO and MDP in 1998.
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The simultaneocus review contemplated by Section 3.04.02 (D),
LDC, would include the detailed site development plan step
(which did not occur in this instance), not Jjust the
reclassification step. In this instance, in essence, the
creation of the new cluster and accompanying NOPC for the DRI
has to be created in the same way the existing PUD was created,
that is through a rezoning process, which must occur in
conjunction with action on the NOPC.

Petitioners’ Exception No. 2

Petitioners take exception to portions of paragraph 36 of
the RO (a finding of fact) contending that the ALJ’'s
determinations are not fact based concerning the mass and scale
of development that would be authorized under the NOPC; and the
impact the buildings and the residents who would occupy them
would have on the 16" Road park and on public beach access.
These findings of the ALJ, Petitioners contend, are conclusions
of law and are based on speculation. Because of these impacts,
the ALJ found the development entitlements granted by the NOPC
at the level proposed in the NOPC conflicts with the County’s
comprehensive plan provisions concerning the AlA Scenic Highway.
Petitioners’ argument is based on the contention that the NOPC
application did not include a specific site development plan and
the further contention that without a site development plan, it

is not possible to make fact based determinations regarding how
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an entitlement to 561 residential units on 12 acres of land at
this location would impact the surrounding area.

Petitioners are correct that the NOPC application did not
include a specific site development plan of the type that could
be used for applications for building permits. Nevertheless,
Petitioners’ NOPC application, if approved, would entitle
Petitioners to construct 561 residential units on the 12 acres
in question. The intensity of development which would be
authorized by the NOPC is significantly higher than now exists
at the location of Cluster 35 and, indeed, is significantly more
intense than any other completed development cluster in the DRI.>
There is voluminous competent substantial evidence in the
record, most if not all of it unrebutted, regarding how the
level and intensity of development to which Petitioners would be
entitled would impact the surrounding area. The following
summarizes that evidence:

e Although the Petitioners agreed to limit the height of any
residential buildings constructed in the new cluster to 77’
(approximately 7 stories), the D.0O. limits building height
for the cluster to 12 stories. As a conseqguence,
Petitioners would be entitled to construct non-residential
buildings up to 12 stories in height. (Jt. Ex. 3, Pg. 118:
T. 97).

o Even assuming all buildings in the new cluster are limited
to 77’ in height and further assuming that Petitioners

SThe NOPC would authorize development at a density of 46.75 units per acre.
(T. 618). The highest density for any cluster approved in the DRI is 20 units
per acre and the highest density actually developed in the DRI is 15 units
per acre.

18



limited the size of residential units to the equivalent of
minimal hotel sized units (approximately 440 square feet),
maximizing their entitlement on the 12 acre site would
virtually cover the entire site with buildings. This
evidence, presented by experts, was unrebutted at the
hearing. (Resp. Ex. 9, Figures 2B, 2C, 3B, 3C, 4B, 4C; Int.
Exs. 9, 10, 11). Realistically, it is unlikely Petitioners
could actually fit 561 residential units on the site. (T
493, 634, 635, 654).

If Petitioners maximize the number of residential units the
NOPC would entitle Petitioners to place on the site, the
construction would obstruct or eliminate the ocean views of
numerous property owners in the homes and condominiums

located landward of the proposed new cluster. (Resp. Ex.
9, Figures 2B, 2C, 3B, 3C, 4B, 4C; Int. Exs. 9, 10, 11; 7.
645, 641). At minimum such construction would block ocean

views of all residential floors in the Towers and Beach
Club Condominiums up to the 5" residential floor levels.
(0 P

Uncontested data shows that comparable residential units
adjacent to the newly proposed Cluster 35 without ocean
views are valued 47% less than units with ocean views.
Thus, it is reasonable to conclude that eliminating ocean
views of the affected residents in Hammock Dunes will
result in as much as a 47% loss in value if Petitioners are
enabled to build residential buildings that eliminate ocean
views of existing residents. (T. 443-447, 512).

Evidence established that the intensity of construction to
which Petitioner would be entitled, should the NOPC be
approved, would both literally and figuratively overshadow
the adjacent public beach and public park at 16™ Road.
(Resp. Exs. 6, 9, Figures 2B, 2C, 3B, 4B, 4C; Int. Exs. 9,
10, 11; T. 483-485, 525, 576, 577, 677, 678). Not only
would the presence of the intense development the NOPC
would entitle Petitioners to pursue impact the public beach
and the 16™ Road park, the concentration of people
occupying the units, even if all 561 units cannot be fit on
the site, given its location right at the intersection of
the public park/access to the beach and the beach itself
would detrimentally change the character of both. (T. 677,
678) .
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Petitioners argue that the County has no authority to
consider and address the potential impacts of the development
scenario to which Petitioners would be entitled through the
NOPC, or in the alternative, that the County should have no
interest in those potential impacts. Petitioners’ arguments
regarding the County’s authority to limit Petitioners’ ability
to develop residential units in the proposed new cluster are
highly inconsistent and contradictory. Petitioners contend that
for purposes of reviewing its request to create a new cluster
and reallocate units to that cluster—a request the County deems
a rezoning, the County may only consider what is contained in
the D.0O. (particularly sections 17.5 and 17.6 thereof).

Yet, Petitioners state in Exception 2 (at pg. 14), that if
Petitioners proposed, at the site development plan stage, a site
plan that maximized residential development of the new cluster,
causing the impacts the testimony showed would occur as a
consequence, “the County would have no 1legal obligation to
approve such a plan.” As the ALJ found, supported by the
evidence, and even as Petitioners’ expert admitted, the DO,
provides no substantive criteria for what can be built in a
cluster for purposes of reviewing a site development plan. The
MDP in conjunction with Section 17.5 of the DO does limit
building height based on development type, sets the number of

units allocated per cluster, designates the number of
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developable acres in each cluster, but that is all. These
limited constraints were all taken into consideration and
applied for purposes of the expert testimony establishing the
devastating impacts resulting from constructing up to 561
residential wunits on the new cluster. Where would the
substantive requirements and criteria that would enable the
County to say no to construction consistent with the
entitlements approved in the NOPC come from if they are not in
the DQ? Would they come from the County’s LDC, which
Petitioners argue cannot be applied to them because it was not
incorporated into the DO? If the criteria in the LDC apply to
Petitioners when they go through site development plan review
process, thus enabling the County to say no to development which
maximizes Petitioners’ entitlements as Petitioners contend, why
do they not apply when the County reviews Petitioners’ NOPC
request which provides the entitlement platform on which the
site development plan is built?

Regarding Petitioners’ argument that no assessment of
NOPC impacts can be made without a final site development plan,
the mere fact that there may be additional levels of permitting,
as 1indeed there are at every stage of development from the
initial DRI approval through to the individual home building
plan approval, does not alter the threshold determination

regarding suitability, compatibility and consistency of the
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proposal before the local government agency. Indeed, Flagler
County must review the application in 1light of the potential
maximum intensity such approval would vest in the project. As
stated by the Florida Supreme Court, “a comprehensive plan only
establishes a long-range maximum limit on the possible intensity

of land use. See Brevard County v. Snyder, 627 So. 2d 469, 475

(Fla. 1993)

Thus, when Flagler County evaluates the impact of the
proposed change to the document that serves both as the DO for
the DRI and the zoning ordinance for this PUD, “(e)ven where a
denial of a zoning application would be inconsistent with the
plan, the local government should have the discretion to decide
that the maximum development density should not be allowed
provided the governmental body approves some development that is
consistent with the plan and the government’s decision is
supported by substantial, competent evidence.” Id.

This approach is consistent with Rule 9J-5.006, F.A.C.,
wherein Florida’s Department of Community Affairs must evaluate
local government’s established standards for density and
intensity of use for each land use category, and specifically in
mixed-use categories, for the “percentage distribution among the
mix of uses, or other objective measurement, and the density or
intensity of each use.” (emphasis added) Id. at (4.)(c).

Petitioners’ proposition that although their proposed change can

22



be mathematically calculated and converted intc a maximum
objective measurement of intensity, this maximum is not truly
the maximum level of intensity that will occur on this site is
nonsensical. Petitioners have applied for a specific objective
measurement of intensity for the proposed new cluster 35, and
this objective measurement of potential intensity is at issue.
To be sure, a developer may submit less intense final plans at
any stage of the permitting process, for reasons ranging from
market conditions to site design. However, the ability to
ultimately develop a 1less intense final product in no way
minimizes the County’s duty to review the current application
based on the maximum intensity impacts that could be generated
on the site if the amendment were granted. This is the nature
of a land use ‘“entitlement;” a vested right running with the
land to an ascertainable maximum intensity of use.

Next in Exception 2, Petitioners contend that the ALJ's
conclusions based on Respondent’s expert, Anne Wilson, should be
rejected because “she was not qualified as an expert in land

® The evidence regarding

planning and comprehensive plan issues.”
Ms. Wilson’s training and experience demonstrated, without
question, extensive knowledge and direct experience concerning

the scenic highway program institution and planning processes

®Ms, Wilson was formally recognized as an expert in “real estate sales and

marketing in the Hammock,” and in “scenic highway planning and programs.” (T.
560, 561, emphasis added).
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both generally and specifically as they relate to the AlA Scenic
Highway. (Resp. Ex. 15; T. 549, 554-560, 564-570). Ms. Wilson
testified that her work in real estate required her to know how
the County’s comprehensive plan applies to property in the
County. (T. 550). Ms. Wilson spearheaded the adoption of a
scenic highway zoning overlay district by the County. (T. 566,
567) . She also testified as to her familiarity with the Open
Space and Recreation elements of the County’s comprehensive
plan. (T. 574). All of Ms. Wilson’'s experience in scenic
highway planning and involvement in County land use planning and
regulatory efforts more than qualified her to offer opinions
concerning the consistency of the NOPC with the County’s
comprehensive plan elements regarding the AlA scenic highway.
More importantly, Petitioners offered no objections at the
hearing to the opinions offered by Ms. Wilson in response to
counsel for Respondent’s questions regarding consistency of the
NOPC with the applicable comprehensive plan provisions. When a
party fails to object to evidence or testimony at the time the
evidence or testimony is offered, any such objections are waived

on appeal. Buchanan v. State, 575 So. 24 704, 707, 708 (Fla. 3d

DCA 1991); See also, Crumbley wv. State, 876 So. 2d 599, 601.

Petitioners are inviting FLAWAC to reweigh the evidence and to

judge the credibility of witnesses, which it is not permitted to
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do when entering its final order. Perdue v. T.J. Palm Assoc.

Ltd., supra at 665.

Finally, Petitioners assert in Exception 2 that there is no
factual evidence in the record supporting the ALJ’S
characterization of the beach and park at 16™ Road as being
“pristine” and “rural.” Such testimony was offered by
Respondent’s witnesses Tillis and Wilson and also by
Intervenor’s witness Hewson. (T. 464-466, 484, 485, 638, 663,
‘576, 577). Because there is competent substantial evidence in
the record supporting the ALJ’s findings, they may not be
disturbed by FLAWAC in entering its final order.’

Exception No. 3

Petitioners take exception to portions of Paragraph 37 of
the RO (a finding of fact) contending that it is a conclusion of
law rather than a finding of fact. The ALJ found in this
paragraph that 16" Road would have to be relocated if the NOPC
were granted, which would necessarily require relocation of the

16th Road park, leading to an ultimate fact that the relocation

7 In Footnote 3, under Exception 2, Petitioners take issue with a finding in
Paragraph 36 that the County has expended "more” planning attention and
funding on the 16" Road entryway than any other in the County. The explicit
question posed to Ms. Wilson by counsel at T. 573, 574 was “has any other
roadway..received the attention that 16" Road has had from your program and
from the funding and from the county government, etcetera? Ms. Wilson's
answer was “No, 16 Road has been a major focus.” The “no” response, by any
interpretation of the English language means no other roadway received more
funding or attention from the County than 16" Road—which is exactly the
finding made by the ALJ. See also testimony of Robert Devore stating that
16" Road aesthetics and facilities are “by far superior to any other of the
County developed parks” and access roads. T. 335, 336.
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of the park would be inconsistent with the applicable provision
of the County’s comprehensive plan. Petitioners contend the
findings are based on speculation because the NOPC does not
guarantee Petitioners the right to move the road.

Prior to the hearing in this matter the parties entered
into a stipulation. Paragraph 62 of that Stipulation, states
the following:

The Petitioners agree that for the purposes of

the administrative hearing hereunder, they are seeking

approval of the February 10, 1010 NOPC application and

will not attempt to modify or amend the NOPC

application during the hearing or at any other time

during the pendency of this administrative appeal.
Joint Exhibit 7 is the February 10, 2010 application referred to
in Paragraph 62 of the Pre-Hearing Stipulation. In the cover
letter attached to the application (which is part of the
application) Petitioners stated on the second page thereof {(item

number 5) thereof:

(Modification of our original NOPC application): The
Application proposes realignment of a portion of 16

Road (east of Hammock Dunes Parkway). This was a
concern of numerous interested parties, as they
explained to us during various meetings over the past
few months. The proposed realignment allows for the

residential use to be located on the north side of 16
Road, in order to alleviate concerns of possible view
obstruction.

The realignment of a portion of 16" Road would not
occur until the Applicant applied for a building
permit for construction within Cluster 35, and the
Applicant will be required to provide comparable
public parking and restroom facilities at the time the
roadway is constructed, in order to provide
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uninterrupted public access to the beach. (Emphasis
added) .

Note that the only condition Petitioners place on their proposal
to move 16" Road and the associated park facilities is that it

won’t occur until Petitioners apply for a building permit.

Thus, the application submitted by Petitioners and on which they
affirmatively stipulated they would stand, if approved, would
entitle them to relocate the road as soon as Petitioners apply

for a building permit of any kind. How then can Petitioners

argue that the ALJ’s finding that "“the NOPC allows Petitioners
to relocate 16" Road and the 16 Road park facilities further
south” 1is not supported by competent substantial evidence or
that it is a conclusion of law rather than a finding of fact?
Petitioners state in the body of the NOPC application (Jt.
Ex. 7) that “if the Applicant’s future plans do not impact the
current configuration of 16" Road or standard building setbacks,
then realignment may not be required.” Thus, any speculation
regarding the fate of 16" Road and the park located there is not
a matter of what Petitioners would be entitled to do (realign
the road and relocate the park facilities) upon approval of the
NOPC, but rather, is a matter of what Petitioners might choose
to do after they obtain the entitlement. The additional

findings regarding the impacts to the use of the beach and the
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park by the public associated therewith are amply supported by
competent substantial evidence. See Jt. Ex 7; T. 581, 582.
Finally, the ultimate fact that granting the entitlement to
relocate 16" Road and relocation of the facilities associated
with the park would contravene policy 3-6 of the County’s
comprehensive plan is a matter susceptible of ordinary methods
of proof and it is not a matter infused with overriding policy
considerations. Because this ultimate finding is supported by
Eompetent substantial evidence, it may not be reversed or

modified. Gross v. Dep’'t of Health, supra.

Petitioners’ Exception No. 4

Petitioners take exception to Paragraph 38 of the RO (a
finding of fact). The ALJ’'s finding in Paragraph 38 summarizes
the findings in Paragraphs 36 and 37 regarding the inconsistency
of the NOPC with Policies 3-3 and 3-6 of the Recreation and Open
Space elements of the County’s comprehensive plan. For the
reasons stated in response to Exceptions 2 and 3, the statement

in Paragraph 38 is an ultimate fact. See Gross v. Dep’'t of

Health, supra. The competent substantial evidence supporting

the facts wunderlying this wultimate fact 1is cited in the
responses to Exceptions 2 and 3 above.

Petitioners’ EXception No. 5

Petitioners take exception to portions of Paragraph 41 (a

finding of fact). Petitioners’ objection focuses on the finding
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that residents of the area and the County have a right to rely
on the stability of the MDP for the DRI, and substantial changes
to the MDP, such as those proposed in this instance, will likely
cause adverse impacts to residents owning property in the DRI
and to the community as a whole. Cited above, in response to
Exceptions 1-4, are references to competent substantial evidence
in the record of this proceeding supporting findings that:

* The NOPC will entitle Petitioners to development intensity
at a level that would obstruct ocean views for existing
property owners in the DRI, thereby causing declines in
the value of the properties so impacted.

* The NOPC will entitle Petitioners to development intensity
at a level that would literally and figuratively overrun
and overshadow the existing public beach and public park
at the end of 16" Road, adversely affecting both
residents in the DRI and in the community as a whole.

* The NOPC will entitle Petitioners to relocate 16" Road
and the park facilities at 16"® Road, merely by Petitioner
filing a building permit application. The resultant
relocation of those facilities would alter, in a negative
way, the public’s use and enjoyment of the rural beach at
this location.

* The NOPC would contravene elements of the County’s
comprehensive plan in relation to the AlA scenic highway,
adversely impacting residents of the DRI and the community
as a whole.

For reasons detailed in response to Exceptions 1-4 above, these
are all findings the ALJ is entitled and empowered to make as
findings of fact.

Regarding the facts supporting a basis for residents of the

County and the area to be able to rely on the stability of the
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MDP, the following summarizes competent substantial evidence in
the record supporting this finding:

® Section 14.5 of the DO prohibits development of the type
proposed by Petitioners on the golf course lands. (Jt.
Ex. 1, T. 468-470).

e Consistent with the requirements of Section 14.5 of the
DO, a final plat was recorded in 2001 for the Ocean
Hammock golf course, which includes the lands where
Petitioners propose to locate Cluster 35, that limits use
of the lands described therein, in perpetuity to golf
course uses, thereby prohibiting development of the type
proposed by Petitioners on the golf course lands. (Int.
Ex. 1, T. 283, 311, 463. 468, 534).

e Also consistent with Section 14.5 of the DO, deed
restrictions have been recorded by the developer on the
golf course lands, which include the lands Petitioners
propose to use for Cluster 35 that also 1limit, in
perpetuity the use of the lands described therein to golf
course uses, thereby prohibiting development of the type
proposed by Petitioners. {Int. Ex. 1, T. 283, 311, 463,
468, 534).

e Although all parcels in the DRI are not completely built
out, all clusters in the DRI have been finally platted,
thereby establishing as a matter of public record the
extent of development that will occur in each cluster
approved in the existing MDP. (T. 24., 120).

Without question, the foregoing establishes a factual basis,
based on competent substantial evidence in the record, for the
statement that residents of the County and the area have a basis
for reliance on the stability of the MDP as it relates
specifically to proposed Cluster 35 and the entire DRI
generally.

Petitioners, once more, suggest that because they have not

yet submitted a site development plan, any conclusions regarding
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impacts associated with development of Cluster 35 are
speculative. Any new residential development on the golf course
is prohibited by Section 14.5 of the DO, the plat for the golf
course and the deed restrictions thereon. Therefore, waiting
for a development plan that may show some wvariation on the
ultimate entitlement Petitioners would gain by approval of the
NOPC is irrelevant. More importantly, the County cannot assume
the Petitioners will voluntarily forego some portion of the
entitlements they seek in the application through a site
development plan to be submitted after Petitioners have already
received critical development entitlements.

Petitioners’ Exception No. 6

Petitioners take exception to Paragraph 42 of the RO (a
finding of fact). The ALJ in this finding noted that the scale
and intensity of development authorized by the NOPC would
obstruct or eliminate ocean views of other residents in the DRI
and those residents whose views were so affected could expect a
substantial loss in the wvalue of their properties. As with
previous exceptions, Petitioners assert that the finding is
based on speculation because no site development plan has yet
been submitted by Petitioners. Petitioners also point to a
provision in certain contracts between developers and owners of

properties where the wviews would be obstructed or eliminated,
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stating that those purchasers were not guaranteed ocean views by
the seller of that real estate.

Petitioners’ consistent position that any finding regarding
potential impacts of development based on the level of
development authorized by the NOPC, without simultaneous
consideration of a construction-ready site development plan has
been addressed above. For purposes of determining whether to
approve the change to the DRI, the County has to assume the
developer will seek to develop the new cluster to the maximum
extent of the entitlement granted by the County. With regard to
testimony of Flagler County Property Appraiser, James Gardner,
Jr., (T. 440-453) demonstrating that obstruction/elimination of
ocean views in the Hammock Dunes DRI diminishes property values,
this testimony was based on data collected by Mr. Gardner on
properties within the DRI.® The testimony was not based on
speculation and thus, the finding concerning detrimental impacts
to property values 1is supported by competent substantial
evidence.

Whether or not residents owning properties whose values
will be diminished by obstruction and elimination of ocean views

have enforceable contractual rights to view corridors is

irrelevant to the issue of whether, based on DO Section 14.5 and

!Mr. Gardner's analysis included examination of comparable values between
condominiums with and without ocean views in the Cinnamon Beach condominium
development in the residential cluster adjacent to Cluster 35 in the DRI. (T.
445, 446).
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the related plat and deed restrictions covering the area
proposed for Cluster 35, Petitioners have a right to erect
structures that will cause property values to be diminished.
The latter protections were negotiated by the County and
incorporated into the DO for the protection of both citizens
living in the DRI and residents of the County at large.
Certainly the affected residents in the DRI, as suggested in
response to Exception 5 above, should be able to reasonably
assume the County would enforce the provision of the DO and the
related plan and deed restrictions.

Neither does the ALJ’s determination on the Intervenors’
estoppel claim (related to a promotional video published by one
of Petitioners’ principals) have any bearing on the issue raised
in this Exception. The ALJ merely determined that, based on the
contract provision barring reliance on oral representations,
Petitioners were not estopped from developing buildings in
Cluster 35. As suggested above, Section 14.5 of the DO and the
related plat and deed restrictions on the area where development
is proposed are not oral representations given by the developer.

Petitioners’ Exception No. 7

Petitioners take exception to Paragraph 43 of the RO (a finding
of fact), wherein the ALJ finds that relocation of the existing
public facilities at the 16™ Road park will adversely impact the

public’s use and enjoyment of the beach and the park facilities.
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The finding is supported by competent substantial evidence. (T.
581, 604, 605). Petitioners appear to be repeating the argument
that because Petitioners have not yet submitted a detailed site
development plan, evaluating Petitioners’ NOPC request based on
the assumption of maximum development consistent with the NOPC,
renders findings regarding impacts associated with  that
assumption speculative. That argument has been addressed
several times above in response to the preceding Exceptions.

Petitioners’ Exception No. 8

Petitioners take exception to Paragraph 44 of the RO (a
finding of fact), finding that the development that can occur as
a consequence of the NOPC will cause adverse impacts on adjacent
clusters and therefore will not be compatible with adjacent land
uses. Petitioners repeat the argument regarding the finding
being speculative because Petitioners have not yet submitted a
detailed site development plan for approval. That argument has
previously been addressed above.

Next Petitioners claim the portion of the finding stating
the NOPC will not be compatible with adjacent land uses
conflicts with the finding in Paragraph 33 of the RO. The
testimony referenced in Paragraph 33 concerns comprehensive plan
provisions and the supporting testimony of Petitioners’ expert
was simply that because both the proposed cluster and the

surrounding clusters are residential type land uses, they do not
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conflict with the comprehensive plan provision that addresses
compatibility. The testimony concerning adverse impacts on
adjacent clusters was extensive and references to the record
where such evidence and testimony appears is cited above.

The determination regarding adverse impacts to residents in
surrounding clusters was related to provisions of the LDC
governing reclassification of PUDs. Such provisions prohibit
approval of PUD reclassifications that adversely impact the
orderly development of the County and that are detrimental to
the use of adjacent property or the general neighborhood. This
is a site specific determination (hence, the reason why a quasi-
judicial hearing was conducted on the NOPC) and is not
necessarily based on the =zoning category assigned to one
particular parcel wversus an adjoining parcel. This 1is
particularly true where the adjoining parcels/land uses have a
mixed use designation such as PUD. Clearly the ALJ’s use of
“compatible” in the context of Paragraph 44 relates to the
specific development proposed by Petitioners in the PUD that
would be Cluster 35 versus the existing development in Cluster
33 and others adversely affected by the NOPC. As previously
noted and referenced elsewhere herein, there 1is competent
substantial evidence supporting the findings regarding adverse

impacts to surrounding clusters.
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Petitioners’ Exception No. 9

Petitioners take exception to Paragraph 45 of the RO (a
finding of fact) contending that it represents a conclusion of
law rather than a finding of fact. Paragraph 45 is merely a
summation of the preceding findings of fact relating to the
adverse impacts that will Dbe occasioned by development
consistent with the entitlements the NOPC would afford
Petitioners. It is in reality an ultimate fact. The ALJ’s
determination that the impacts that will result from approval of
the NOPC will adversely affect the orderly development of the
County and will be detrimental to the use of adjacent properties
and the general neighborhood is a matter susceptible of ordinary
means of proof. It is not a matter that involves overriding
policy considerations, nor is it a matter for which FLAWAC has
special expertise, therefore it is an ultimate fact appropriate

for determination by the ALJ. Gross v. Dep’t of Health, supra.

Petitioners’ Exception No. 10

Petitioner takes exception to Paragraph 50 of the RO (a
finding of fact), wherein the ALJ found that the most reasonable
interpretation of Section 14.5 of the DO and the related plat
and deed restrictions perpetually restricting allowable 1land
uses on the golf course lands is that reallocating the 561
dwelling units to the new cluster and assigning the cluster the

"Ocean Recreational” community type is not permitted by Section
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14.5. Again Petitioners suggest this is a conclusion of law, not
a finding of fact, is speculative and is not supported by
competent substantial evidence.

Clearly there 1is competent substantial evidence in the

record supporting this finding. (See Int. Ex. 1; T. 283,
311,463, 463, 468, 534). Petitioners cite three pages from the
trial transcript it contends support their position. The fact

that there may be testimony or evidence in the record that
conflicts with the evidence and testimony relied on by the ALJ
does not provide a basis for reversing a finding of fact. Save

Anna Maria, Inc. v. Dep’'t of Transportation, supra. The ALJ is

the sole judge of the credibility of the witnesses and the
weight to be afforded the evidence.

Petitioners characterize the DO as a contract and cite two
contract cases in support of their position that interpretation

of the document is a pure legal issue. As noted earlier herein,

a development order is not a contract -- it is a development
order. Cited earlier herein are cases holding that where an
issue 1is susceptible of ordinary means of proof, it is

appropriate for an ALJ to make determinations of ultimate fact.
The cases previously cited deal specifically with findings and
determinations in an administrative setting and all post-date
the cases cited by Petitioners. Clearly this finding is an

appropriate one to be made by the ALJ and is supported by
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competent substantial evidence and, thus, this exception should
be denied.

Petitioners Exception No. 11

Petitioners take exception to Paragraph 51 of the RO (a
finding of fact) contending it is a conclusion of law and not a
finding of fact. The factual underpinnings for this finding are
addressed in the response to Exception No. 10 above. In
reality, Paragraph 51 is in the nature of a summation of the
findings of fact reached earlier in the RO.

Petitioners argue that since witnesses testified that the
DO does not preclude them from requesting the development rights
requested in NOPC, that the AlJ’'s determination that Petitioners
have no vested right to develop 561 residential units on the
area proposed which is part of the golf course lands is
incorrect. Petitioners arguably have the ability to make
application to the County to amend the DO to permit them to
build a replica of the World Trade Center on the Ocean Hammock
golf course, but that doesn’t mean they have a vested right to
build such a structure. This is a preposterous argument.

Whether Petitioners have a vested right to create a new
cluster where none was previously authorized under the DO, and
to reallocate unused residential units to the new cluster is a
matter susceptible to ordinary means of proof. This is not an

issue infused with policy considerations and therefore was an
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appropriate fact determination to be made by the ALJ. If
Petitioners contend, as they seem to suggest in Exception 11
that they have vested rights to do what is proposed, where it is
proposed, one must ask why they filed the application giving
rise to this litigation?

Petitioners’ Exception No. 12

Petitioners take exception to Paragraph 60 of the RO (a
conclusion of law). This conclusion repeats the determination
made in the findings of fact (addressed in response to Exception
No. 1 above) that the criteria wused by the County were
reasonable and appropriate. For all the reasons set out in
response to Exception No. 1, this conclusion is both factually

and legally correct and should not be disturbed. Lagoon Boat

Club Ltd. v. Sheridan, supra.

Petitioners’ Exception No. 13

Petitioners take exception to Paragraph 62 of the RO (a
conclusion of law) wherein the ALJ concluded that the NOPC was
not consistent with the Recreation and Open Space elements of
the comprehensive plan. The correctness of this conclusion and
the evidence supporting it are both addressed above in response
to Exceptions 2, 3, 4, and 5.

Petitioners’ Exception No. 14

Petitioners take exception to Paragraph 63 of the RO (a

conclusion of law) wherein the ALJ concludes that the NOPC

39



application does not comply with relevant substantive criteria
in the County’s LDC. The correctness of this conclusion and the
evidence supporting it are both addressed above, primarily in
response to Exceptions 1 and 2, but in some respects to all
others as well.

Petitioners’ Exception No. 15

Petitioners’ take exception to Paragraph 64 of the RO (a
conclusion of law) wherein the ALJ concluded that Petitioners do
not have a vested right to place up to 561 dwelling units at the
location proposed in the NOPC, absent amendment of Section 14.5
of the DO. The correctness of this conclusion and the evidence
supporting it are both addressed in the responses to Exceptions
1, 10, and 11 above.

WHEREFORE, Respondent prays the Commission will enter its
Final Order denying each and every exception to the RO rendered
on this matter, adopting the RO, thereby determining that the
NOPC is not a substantial deviation; extending the expiration of
the DO to February 28, 2012, by virtue of legislative action in
2007; approving reduction in residential units from 4,400 to
3,800; determining that the proposed revisions in the NOPC to
create Cluster 35 and transfer 561 dwelling units to that
Cluster are inconsistent with the objective and two policies of
the County Comprehensive plan; determining that the New Master

Development Plan (which creates Cluster 35 and transfers 541
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units) 1is inconsistent with the criteria in LDC Sections
03.02.04.F.1 and 2.; and determining that Petitioners have no
vested right to construct up to 561 dwelling units on 12 acres
of land located in the Ocean Hammock Golf Course that is now
platted and restricted in perpetuity for golf course purposes
only.

Respectfully Submitted

Wayne E/ Flowers

Florida Bar #207020

Lewis, Longman & Walker, P.A.
245 Riverside Ave. Suite 150
Jacksonville, Florida 32202

P: (904) 353-6410

F: (904) 353-76189

Isabelle C. Lopez

Florida Bar #089818

Quintairos, Prieto, Wood & Boyer, P.A.
1 Independent Drive Suite 1650
Jacksonville, Florida 32202

P: (904) 354-5500

F: (904) 354-5501

Albert J. Hadeed

County Attorney, Flagler County
Florida Bar #180906

1769 E. Moody Blvd. Suite 303
Bunnell, Florida 32110-5992

P: (386) 313-4005
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STATEMENT OF COMPLIANCE

Pursuant to FLAWAC’s policy on electronic filing, the
undersigned represents that the original of the above Response
will be retained by Flagler County for the duration of this
proceeding and any subsequent appeal or subsequent proceeding in
this case and the undersigned will produce it upon the request
of other parties; and the undersigned will be responsible for
any delay, disruption, or interruption of the electronic signals
and accepts the full risk that the document many not be properly

P s TR

Wayne E,/Flowers

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Respondent,
Flagler County’s Response to Petitioners’ Exceptions to
Recommended Order was served by U.S. Mail, first class and by
electronic mail to Scott Glass, Esquire, Shutts and Bowen, LLP,
300 s. Orange Avenue, Suite 1000, Orlando, Florida 32801-3373;
Ellen Avery-Smith, Esg., Rogers, Towers, P.A., 100 wWhetstone
Place, Suite 100, St. Augustine, Florida 32086; and Michael D.
Chiumento, III, Esq., Chiumento & Guntharp, P.A, 145 City Place,
Suite 301, Palm Coast, Florida 32164 this 2nd day of May, 2011.
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Wayne E/ Flowers
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Leighty, Barbara

From: Wayne Flowers [wflowers@|lw-law.com)]

Sent: Wednesday, July 06, 2011 4:56 PM

To: Leighty, Barbara

Subject: Respondent Flagler County's Notice of Supplemental Authority
Attachments: Respondent's Notice of Supplemental Authority.pdf

Ms. Leighty: Attached you will find a pleading entitled “Respondent Flagler County’s Notice of Supplemental
Authority.” Would you please file this pleading in the Ginn-La, LLP, Ltd, et al. v. Flagler County FLAWAC
proceeding. This is FLAWAC Case No. App-10-007. Thank you.

<<Respondent's Notice of Supplemental Authority.pdf>>

Wayne E. Flowers
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Lewis, Longman & Walker, P.A.
245 Riverside Avenue, Suite 150
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The information contained in this transmission may be legally privileged and confidential. It is intended only for the use of the recipient(s) named abaove. If the
reader of this message is not the intended recipient. you are hereby notified that you received this communication in error, and that any dissemination, distribution,
or copying of this communication is strictly prohibited. If you have received this communication in error, please notify the sender immediately by reply email and

delete the message and all copies of it.



STATE OF FLORIDA
FLORIDA LAND AND WATER ADJUDICATORY COMMISSICN

GINN-LA, LLLP, LTD, A GEORGIA
LIMITED LIABILITY PARTNERSHIP
AUTHORIZED TO DO BUSINESS IN FLORIDA,
NORTHSHCRE HAMMOCK LTD., LLP, A
GEORGIA LIMITED LIABILITY PARTNERSHIP
AUTHORIZED TO DO BUSINESS IN FLORIDA;
AND, NORTHSHORE OCEAN HAMMOCK ET AL,

Petitioners,

V. DOAH Case No.: 10-9137DRT
FLAWAC Case No: APP-10-007

FLAGLER COUNTY, A POLITICAL
SUBDIVISION OF THE STATE OF FLORIDA,

Respondent,

and

OCEAN HAMMOCK PROPERTY OWNERS
ASSOCIATION, INC., THE HAMMOCK
BEACH CLUB CONDOMINIUM
ASSOCIATICN, INC., MICHAEL M.
HEWSON, AND ADMIRAL
CORPORATION,

Intervenors.

/

RESPONDENT FLAGLER COUNTY’S NOTICE OF SUPPLEMENTAL AUTHORITY

Respondent, Flagler County, hereby provides notice to the
Florida Land and Water Adjudicatory Commission (“FLAWAC”) of
supplemental authority, relevant to the Commission’s decision in
the instant case, which was not in existence when Respondent

submitted its ©response to Petitioners’ exceptions to the



Recommended Order filed with the Commigssion in this matter and
shows the following:

1. During the recently concluded 2011 session of the
Florida Legislature, the Legislature passed and Governor Scott
signed HB 7207, which among other things, amended
§380.06(19) (£)5, Florida Statutes. Subsection (f) thereof,
generally addresses the process to be followed by a local
government in reviewing and acting on proposed changes to an
existing development of regional impact (“DRI”). The relevant
amendatory language appears in Subsection (f)5, which deals with
a local government’s determination as to whether a proposed
change to a DRI requires further “development-of-regional-impact
review.” The amendatory language states:

The local government may also deny the proposed change

based on matters relating to local issues, such as if

the land on which the change is sought is plat

restricted in a way that would be incompatible with

the proposed change, and the local government does not

wish to change the plat restriction as part of the

proposed change.

HB 7207 has been codified as Chapter 2011-139, Laws of Florida.
Attached hereto as Exhibit “A” is the relevant portion of HB
7207 that includes the above quoted language.’

2. Also attached hereto as Exhibit "“B” is a report from

the Conference Committee of the Legislature to Senate Presgsident

'The entire bill is 349 pages long and covers a variety of amendments to
Florida’'s growth management laws. Because of the length of the bill, the
undersigned has only attached the 28 page section that includes the relevant
amendment to § 380.06(19(f)5, Florida Statutes.

2



Haridopolos and House Speaker Cannon, summarizing the
Committee’s recommendation on the divergent versions of HB 7207
passed by the Senate and the House (which was adopted by both
chambers and 18 now Chapter 2011-139, Laws of Florida).
Regarding the amendatory language guoted in Paragraph 1 above
the summary page in the report states: “Clarifies when a local
government can reject a proposed change to a development of
regional impact.”

3 The new language placed in §380.06(19)(f)5, Florida
Statutes through Chapter 2011-139, Laws of Florida, is both
relevant and applicable in FLAWAC’s entry of a final order in
this matter. The Legislature’s intent was clearly to clarify

what was doubtful and to safeguard against misapprehension as to

existing law. State v. Dickinson, 286 So. 2d 529, 531 (Fla.
1973); Wong v. Gonzalez & Kennedy, 719 So. 2d 937, 938 (Fla. 4%
DCA 1998). A court, or in this case, FLAWAC, has a duty to

consider subsequent legislation in arriving at a correct

interpretation of a prior statute. Gamble v. State, 723 So. 2d

905, 906 (Fla. 5™ DCA) 1999). To the extent there was any doubt
concerning whether Respondent could, based on local (as opposed
to regional) considerations, deny the instant request to amend
the DRI under §380.06(19) (f£)5, Florida Statutes, based on the
existence of recorded plat restrictions on the golf course land

that are incompatible with the request, the quoted language in



the amendment now makes it clear Respondent had legal authority
to do so. Accordingly this clarification of the law should be
considered by and incorporated in FLAWAC’'s Final Order in this

matter.

Respectfully Submitted

e E

Wayne E. Eﬂowers

Florida Bar #207020

Lewis, Longman & Walker, P.A.
245 Riverside Ave. Suite 150
Jacksonville, Florida 32202
P: (904) 353-6410

E: (904) 353-7619

Isabelle C. Lopez

Florida Bar #089818

Quintairos, Prieto, Wood & Boyer, P.A.
1 Independent Drive Suite 1650
Jacksonville, Florida 32202

P: (904) 354-5500

F: (204) 354-5501

Albert J. Hadeed

County Attorney, Flagler County
Florida Bar #180906

1769 E. Moody Blvd. Suite 303
Bunnell, Florida 32110-5992

P: (386) 313-4005

F: (386) 313-4105

Attorneys for Respondent
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I hereby certify that a copy of the foregoing Respondent,
Flagler County’s Notice of Supplemental Authority was served by
U.S. Mail, first class and by electronic mail to Scott Glass,
Esquire, Shutts and Bowen, LLP, 300 S. Orange Avenue, Suite
1000, Orlando, Florida 32801-3373; Ellen Avery-Smith, Esq.,
Rogers, Towers, P.A., 100 Whetstone Place, Suite 100, St.
Augustine, Florida 32086; and Michael D. Chiumento, III, Esqg.,
Chiumenteo & Guntharp, P.A, 145 City Place, Suite 301, Palm
Coast, Florida 32164 this 6th day of July, 2011.
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7770} subject to mandatory reclamation under part II of chapter 211.
7771 The master reclamation plan when amended by the Department of
7772 Environmental Protection shall be consistent with local

7773| government plans prepared pursuant to the Community &eeal
1774 Gevermment—Ceomprehensive Planning arndtand-Bevelopment

7775} Regutetien Act.
7776 Section 53. Subsection (10) of section 380.031, Florida

7777 Statutes, is amended to read:

7778 380.031 Definitions.—As used in this chapter:

7778 (10) "Local comprehensive plan" means any or all local
7780| comprehensive plans or elements or portions thereof prepared,
7781| adopted, or amended pursuant to the Community Leeal-Gevernment
1782 cemprehensive Planning apd—tand-DbDevelopment—Regulation Act, as
7783] amended.

7784 Section 54. Paragraph (d) of subsection (2), paragraph (b)
7785| of subsection (6), paragraph (g) of subsection (15), paragraphs

7786 (b), (c), (e}, and (f) of subsection (19), subsection (24),
7787 paragraph (e) of subsection (28), and paragraphs {a), (d), and
7788 (e) of subsection (29) of section 380.06, Florida Statutes, are

7789 amended to read:

7790 (2) STATEWIDE GUIDELINES AND STANDARDS.-—

F79% (d) The guidelines and standards shall be applied as
7792 follows:

7793 1. Fixed thresholds.—

7794 a. A development that is below 100 percent of all

7795| numerical thresholds in the guidelines and standards shall not

7796] be required to undergo development-of-regional-impact review.
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7797 b. A development that is at or above 120 percent of any

7798| numerical threshold shall be required to undergo development-of-

7799 regional-impact review.

7800 c. Projects certified under s. 403.973 which create at

7801| least 100 jobs and meet the criteria of the Office of Tourism,

7802 Trade, and Economic Development as to their impact on an area's

7803} economy, employment, and prevailing wage and skill levels that

7804} are at or below 100 percent of the numerical thresholds for

7805 industrial plants, industrial parks, distribution, warehousing

7806 or wholesaling facilities, office development or multiuse

7807 projects other than residential, as described in s.

7808 380.0651(3) (c)++t&y+ and (f)-th}+ are not required to undergo

7809 development-of-regional-impact review.

7810 2. Rebuttable presumption.—It shall be presumed that a

7811| development that is at 100 percent or between 100 and 120

7812| percent of a numerical threshold shall be required to undergo

7813| development-of-regicnal-impact review.

7814 (6) APPLICATION FOR APPROVAL OF DEVELOPMENT; CONCURRENT

7815 PLAN AMENDMENTS.—

7816 (b) Any local government comprehensive plan amendments

7817| related to a proposed development of regional impact, including

7818| any changes proposed under subsection (19), may be initiated by

7819 a local planning agency or the developer and must be considered

78201 by the local governing body at the same time as the application

7821| for development approval using the procedures provided for local

7822 plan amendment in s. 163.3187 ex—s—363-3389 and applicable

7823 local cordinances, without regard to statutexry—er local erdinance

7824 limits on the frequency of consideration of amendments to the
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7825 local comprehensive plan. Nethimg—3in This paragraph does not
7826 shall-be-deemed—te require favorable consideration of a plan
7827| amendment solely because it is related to a development of
7828 regional impact. The procedure for processing such comprehensive
7829] plan amendments is as follows:
7830 1. If a developer seeks a comprehensive plan amendment
7831 related to a development of regional impact, the developer must
7832| so notify in writing the regional planning agency, the
7833| applicable local government, and the state land planning agency
7834| no later than the date of preapplication conference or the
7835| submission of the proposed change under subsection (19).
7836 2. When filing the application for development approval or
7837| the proposed change, the developer must include a written
7838| request for comprehensive plan amendments that would be
7839| necessitated by the development-of-regional-impact approvals
7840} sought. That request must include data and analysis upon which
7841 the applicable local government can determine whether to
1842 transmit the comprehensive plan amendment pursuant to s.
7843 163.3184.
7844 3. The local government must advertise a public hearing on
7845| the transmittal within 30 days after filing the application for
7846| development approval or the proposed change and must make a
7847 determination on the transmittal within 60 days after the
7848 initial filing unless that time is extended by the developer.
7849 4. 1If the local government approves the transmittal,
7850| procedures set forth in s. 163.3184(4) (b)-(d)43}+—6}+ must be
7851 followed.
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7852 5. Notwithstanding subsection (11) or subsection (19), the

7853| local government may not hold a public hearing on the

7854 application for development approval or the proposed change or
7855| on the comprehensive plan amendments sooner than 30 days from
7856| receipt of the response from the state land planning agency
7857 pursuant to s. 163.3184(4) (d)+6}+. The—60-day—time period—for
7858 : =

7859
7860

7861 6. The local government must hear both the application for
7862| development approval or the proposed change and the

7863 comprehensive plan amendments at the same hearing. However, the
7864 local government must take action separately on the application
7865| for development approval or the proposed change and on the

7866| comprehensive plan amendments.

7867 7. Thereafter, the appeal process for the local government
7868| development order must follow the provisions of s. 380.07, and
7869 the compliance process for the comprehensive plan amendments
7870 must follow the provisions of s. 163.3184.

7871 {15) LOCAL GOVERNMENT DEVELOPMENT ORDER.—

7872 (g) A local government shall not issue permits for

7873 development subsequent to the buildout date contained in the
7874| development order unless:

7875 1. The proposed development has been evaluated

7876| cumulatively with existing development under the substantial
7877| deviation provisions of subsection (19) subseguent to the

7878] termination or expiration date;
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7879 2. The proposed development is consistent with an

7880| abandonment of development order that has been issued in

7881 accordance with the provisions of subsection (26);

7882 3. The development of regional impact is essentially built
7883| out, in that all the mitigation requirements in the development
78841 order have been satisfied, all developers are in compliance with
7885 all applicable terms and conditions of the development order
7886| except the buildout date, and the amount of proposed development
7887 that remains to be built is less than 40 20 percent of any

7888| applicable development-of-regional-impact threshold; or

7888 4. The project has been determined to be an essentially
7890 built-out development of regional impact through an agreement
7891| executed by the developer, the state land planning agency, and
78921 the local government, in accordance with s. 380.032, which will
7893| establish the terms and conditions under which the development
7894 may be continued. If the project is determined to be essentially
7895} built out, development may proceed pursuant tec the s. 380.032
7896| agreement after the termination or expiration date contained in
7897| the development order without further development-of-regional-
7898| impact review subject to the local government comprehensive plan
7899 and land development regulations or subject to a modified

7900| development-of-regional-impact analysis. As used in this

7901| paragraph, an "essentially built-out" development of regional
7902 impact means:

7903 a. The developers are in compliance with all applicable
7904| terms and conditions of the development order except the

7905 buildout date; and
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7906 b.(I) The amount of development that remains to be built

7907| 1is less than the substantial deviation threshold specified in
7908 paragraph (19) (b) for each individual land use category, or, for
7909 a multiuse development, the sum total of all unbuilt land uses
7910] as a percentage of the applicable substantial deviation

7911| threshold is equal to or less than 100 percent; or

7912 (II) The state land planning agency and the local

7913| government have agreed in writing that the amount of development
7914 to be built does not create the likelihood of any additional
7915 regional impact not previously reviewed.

7916
7917 The single-family residential portions of a development may be
7918| considered "essentially built out" if all of the workforce

7919| housing obligations and all of the infrastructure and horizontal
7920| development have been completed, at least 50 percent of the

7921| dwelling units have been completed, and more than 80 percent of
7922| the lots have been conveyed to third-party individual lot owners
7923 or to individual builders who own no more than 40 lots at the
7924| time of the determination. The mobile home park portions of a
7925| development may be considered "essentially built out" if all the
7926| infrastructure and horizontal development has been completed,
7927 and at least 50 percent of the lots are leased to individual
7928 mobile home owners.

7929 (19) SUBSTANTIAL DEVIATIONS.—

T8930 (b} Any proposed change to a previously approved

7931| development of regional impact or development order condition

7932| which, either individually or cumulatively with other changes,

7933| exceeds any of the following criteria shall constitute a
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7934 substantial deviation and shall cause the development to be
7935| subject to further development-of-regional-impact review without
7936| the necessity for a finding of same by the local government:
7937 1. An increase in the number of parking spaces at an

7938| attraction or recreational facility by 15 48 percent or 500 336
79398| spaces, whichever is greater, or an increase in the number of
7940} spectators that may be accommodated at such a facility by 15 6
7941| percent or 1,500 4+388 spectators, whichever is greater.

7942 2. A new runway, a new terminal facility, a 25-percent
7943| lengthening of an existing runway, or a 25-percent increase in
7944| the number of gates of an existing terminal, but only if the

7945 1increase adds at least three additional gates.

79486 F——Rr—inerease—inindustrial developmentarea by 10

T94T] pesessmhoos 35 somenbdeboiene S sina b

7948 4—An—inerease—in—the average—annual aereage—minedby 36
Todn) pesseness o gesee condobasios So s :
7950| average—daily—water-consumptien—bya mining eperationby—18

7951 pereenrt—er—330-0060—gallens—whichever—3s—greater A net inerease
7952 4n—the—sige—ofthe mineby—10-percentor 825 aeres,—whichever is
7953| Zess—Forpurpeses—eof-—ealevlating—anyRet—inereases—in sizer
7954 SEES . = S

7955
7956
7957
73958
7959

7960 3.5+ An increase in land area for office development by 15

7961 +B percent or an increase of gross floor area of office
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7962| development by 15 +8 percent or 100,000 66+868 gross square
7963 feet, whichever is greater.

7964 4.6+~ 2An increase in the number of dwelling units by 10
7965| percent or 55 dwelling units, whichever is greater.

7966 5.7+ An increase in the number of dwelling units by 50
7967| percent or 200 units, whichever is greater, provided that 15
7968| percent of the proposed additional dwelling units are dedicated
7969| to affordable workforce housing, subject to a recorded land use
7970 restriction that shall be for a period of not less than 20 years
7971 and that includes resale provisions to ensure long-term

7972| affordability for income-eligible homeowners and renters and
7973} provisions for the workforce housing to be commenced prior to
7974 the completion of 50 percent of the market rate dwelling. For
7975| purposes of this subparagraph, the term "affordable workforce
7976 housing" means housing that is affordable to a person who earns
7977 less than 120 percent of the area median income, or less than
7978 140 percent of the area median income if located in a county in
7979 which the median purchase price for a single-family existing
7980| home exceeds the statewide median purchase price of a single-
7981| family existing home. For purposes of this subparagraph, the
7982 term "statewide median purchase price of a single-family

7983 existing home" means the statewide purchase price as determined
7984 in the Florida Sales Report, Single-Family Existing Homes,

7985 released each January by the Florida Association of Realtors and
7986 the University of Florida Real Estate Research Center,

7987 6.8+ An increase in commercial development by 60,000

7988| 557000 square feet of gross floor area or of parking spaces
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7989 provided for customers for 425 3386 cars or a 10-percent increase
7990| ef—either eofthese, whichever is greater.

7991 S—An—increase—in—heteteor-motel rooms—by—1bpercent—es 83
71992 reems—whichever—igs—greaters

7993 7.3#0+ An increase in a recreational vehicle park area by

7994 10 percent or 110 vehicle spaces, whichever is less.

7995 8.4+ A decrease in the area set aside for open space of 5
7996| percent or 20 acres, whichever is less.

7997 9.42+~ A proposed increase to an approved multiuse

7998| development of regional impact where the sum of the increases of
7999] each land use as a percentage of the applicable substantial

8000| deviation criteria is equal to or exceeds 110 percent. The

8001| percentage of any decrease in the amount of open space shall be
8002| treated as an increase for purposes of determining when 110

8003| percent has been reached or exceeded.

8004 10.33= A l5-percent increase in the number of external
8005| wvehicle trips generated by the development above that which was
8006| projected during the original development-of-regional-impact
8007 review.

8008 1l.+4= Any change which would result in development of any
8009| area which was specifically set aside in the application for
8010| development approval or in the development order for

8011} preservation or special protection of endangered or threatened
8012| plants or animals designated as endangered, threatened, or

8013| species of special concern and their habitat, any species

8014| protected by 16 U.S5.C. ss. 668a-668d, primary dunes, or

8015| archaeological and historical sites designated as significant by

8016 the Division of Historical Resources of the Department of State.
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8017| The refinement of the boundaries and configuration of such areas
8018| shall be considered under sub-subparagraph (e)2.j.

8019
8020| The substantial deviation numerical standards in subparagraphs
8021 3., 6., and 548+ 9./—and—312, excluding residential uses, and
8022 in subparagraph 10. 43—, are increased by 100 percent for a

8023} project certified under s. 403.973 which creates Jjobs and meets
8024| criteria established by the Office of Tourism, Trade, and

8025| Economic Development as to its impact on an area's economy,

8026 employment, and prevailling wage and skill levels. The

8027 substantial deviation numerical standards in subparagraphs 3.,
8028 4. 5., 6., F—8— 9., 42+ and 10. 13+ are increased by 50

8029| percent for a project located wholly within an urban infill and
8030| redevelopment area designated on the applicable adopted local
8031| comprehensive plan future land use map and not located within
8032 the coastal high hazard area.

8033 (c) An extension of the date of buildout of a development,
8034 or any phase thereof, by more than 7 years is presumed to create
8035| a substantial deviation subject to further development-cf-

8036| regicnal-impact review.

8037 1. An extension of the date of buildout, or any phase

8038 thereof, of more than 5 years but not more than 7 years is

8039| presumed not to create a substantial deviation. The extension of
8040 the date of buildout of an areawide development of regional

8041| impact by more than 5 years but less than 10 years is presumed
8042| not to create a substantial deviation. These presumptions may be

8043| rebutted by clear and convincing evidence at the public hearing
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8044 held by the local government. An extension of 5 years or less is
8045| not a substantial deviation.

8046 2. In recognition of the 2011 real estate market

8047 conditions, at the option of the developer, all commencement,

8048| phase, buildout, and expiration dates for projects that are

8049| currently valid developments of regional impact are extended for

8050| 4 years regardless of any previous extension. Associated

8051| mitigation requirements are extended for the same period unless,

8052| before December 1, 2011, a governmental entity notifies a

8053| developer that has commenced any construction within the phase

8054| for which the mitigation is required that the local government

8055| has entered into a contract for construction of a facility with

8056| funds to be provided from the development's mitigation funds for

8057| that phase as specified in the development order or written

8058| agreement with the developer. The 4-year extension is not a

8059| substantial deviation, is not subject to further development-of-

8060 regional-impact review, and may not be considered when

8061| determining whether a subsequent extension is a substantial

8062| deviation under this subsection. The developer must notify the

8063| local government in writing by December 31, 2011, in order to

8064 receive the 4-year extension.

8065

8066| For the purpose of calculating when a buildout or phase date has
8067| been exceeded, the time shall be tolled during the pendency of
8068| administrative or judicial proceedings relating to development
8069| permits. Any extension of the buildout date of a project or a

8070! phase thereof shall automatically extend the commencement date

8071] of the project, the termination date of the development order,
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8072| the expiration date of the development of regional impact, and
8073| the phases thereof if applicable by a like period of time. In
8074
8075
8076
8077
8078
8079
8080
8081

8082 (e)1. Except for a development order rendered pursuant to

8083| subsection (22) or subsection (25), a proposed change to a

8084} development order that individually or cumulatively with any
8085| previous change is less than any numerical criterion contained
8086| in subparagraphs (b)l.-10.4+——33- and does not exceed any other
8087| criterion, or that involves an extension of the buildout date of
8088| a development, or any phase thereof, of less than 5 years is not
8089| subject to the public hearing requirements of subparagraph

8090 (£)3., and is not subject to a determination pursuant to

8091| subparagraph (£f)5. Notice of the proposed change shall be made
8092| to the regional planning council and the state land planning
8093| agency. Such notice shall include a description of previous

8094 individual changes made to the development, including changes
8095| previously approved by the local government, and shall include
8096| appropriate amendments to the development order.

8097 2. The following changes, individually or cumulatively

8098| with any previous changes, are not substantial deviations:
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8089 a. Changes in the name of the project, developer, owner,

8100| or monitoring official.

8101 b. Changes to a setback that do not affect noise buffers,
8102| environmental protection or mitigation areas, or archaeological
8103| or historical resources.

8104 c. Changes to minimum lot sizes.

8105 d. Changes in the configuration of internal roads that do
8106 not affect external access points.

8107 e. Changes to the building design or orientation that stay
8108| approximately within the approved area designated for such

8109| building and parking lot, and which do not affect historical
8110 buildings designated as significant by the Division of

8111 Historical Resources of the Department of State.

8l12 f. Changes to increase the acreage in the development,
8113| provided that no development is proposed on the acreage to be
8114| added.

8115 g. Changes to eliminate an approved land use, provided
8116 that there are no additional regicnal impacts.

8117 h. Changes required to conform to permits approved by any
8118| federal, state, or regional permitting agency, provided that
8119| these changes do not create additional regional impacts.

8120 i. Any renovation or redevelopment of development within a
8121| previously approved development of regional impact which does
8122| not change land use or increase density or intensity of use.
8123 j. Changes that modify boundaries and configuraticn of
8124| areas described in subparagraph (b)1l1l.34+- due to science-based

8125| refinement of such areas by survey, by habitat evaluation, by

8126| other recognized assessment methodology, or by an environmental
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8127| assessment. In order for changes to qualify under this sub-

8128| subparagraph, the survey, habitat evaluation, or assessment must
8129 occur prior to the time a conservation easement protecting such
8130] lands is recorded and must not result in any net decrease in the
8131| total acreage of the lands specifically set aside for permanent
8132| preservation in the final development order.

8133 k. Any other change which the state land planning agency,
8134] in consultation with the regional planning council, agrees in
8135| writing is similar in nature, impact, or character to the

8136| changes enumerated in sub-subparagraphs a.-j. and which does not
8137| create the likelihood of any additional regional impact.

8138
8139| This subsection does not require the filing of a notice of

8140| proposed change but shall require an application to the local
8141 government to amend the development order in accordance with the
8142 local government's procedures for amendment of a development
8143| order. In accordance with the local government's procedures,
8144 including requirements for notice to the applicant and the

8145| public, the local government shall either deny the application
8146| for amendment or adopt an amendment to the development order
8147| which approves the application with or without conditions.

8148| Following adoption, the local government shall render to the
8149 state land planning agency the amendment to the development

8150| order. The state land planning agency may appeal, pursuant to s.
8151| 380.07(3), the amendment to the development order if the

8152} amendment involves sub-subparagraph g., sub-subparagraph h.,

8153| sub-subparagraph j., or sub-subparagraph k., and it believes the
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8154 change creates a reasonable likelihood of new or additional

8155 regional impacts.

8156 3. Except for the change authorized by sub-subparagraph
8157| 2.f., any addition of land not previously reviewed or any change
8158 not specified in paragraph (b) or paragraph {c) shall be

8159| presumed to create a substantial deviation. This presumption may
8160 be rebutted by clear and convincing evidence.

8161 4. Any submittal of a proposed change to a previously

8162 approved development shall include a description of individual
8163| changes previously made to the development, including changes
8164} previously approved by the local government. The local

8165| government shall consider the previous and current proposed

8166| changes in deciding whether such changes cumulatively constitute
8167 a substantial deviation requiring further development-of-

8168 regional-impact review.

8169 5. The following changes to an approved development of
8170| regional impact shall be presumed to create a substantial

8171| deviation. Such presumption may be rebutted by clear and

8172| convincing evidence.

8173 a. A change proposed for 15 percent or more of the acreage
8174 to a land use not previously approved in the development order.
8175 Changes of less than 15 percent shall be presumed not to create
8176| a substantial deviation.

8177 b. Notwithstanding any provision of paragraph (b) to the
8178| contrary, a proposed change consisting of simultaneocus increases
8179| and decreases of at least two of the uses within an authorized

8180| multiuse development of regional impact which was originally
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8181| approved with three or more uses specified in s. 380.0651(3) (c),

8182 (d), and (e)+—ame—f+ and residential use.

8183 6. If a local government agrees to a proposed change, a

8184| change in the transportation proportionate share calculation and

8185 mitigation plan in an adopted development order as a result of

8186 recalculation of the proportionate share contribution meeting

8187| the requirements of s. 163.3180(5) (h) in effect as of the date

8188] of such change shall be presumed not to create a substantial

8189| deviation. For purposes of this subsection, the proposed change

8190 in the proportionate share calculation or mitigation plan shall

8191| not be considered an additional regional transportation impact.

8192 (£)1. The state land planning agency shall establish by

8193| rule standard forms for submittal of proposed changes to a

8194| previously approved develcpment of regional impact which may

8195 require further development-of-regional-impact review. At a

8196| minimum, the standard form shall require the developer to

8197| provide the precise language that the developer proposes to

8198| delete or add as an amendment to the development order.

8199 2. The developer shall submit, simultaneously, to the

8200| local government, the regional planning agency, and the state

8201 land planning agency the request for approval of a proposed

8202 change.

8203 3. No sooner than 30 days but no later than 45 days after

8204 submittal by the developer to the local government, the state

8205| land planning agency, and the appropriate regional planning

8206| agency, the local government shall give 15 days' notice and

8207| schedule a public hearing to consider the change that the

8208| developer asserts does not create a substantial deviation. This
Page 296 of 349

CODING: Words stricken are deletions; words underlined are additions.
hb7207-03-er



F L ORI DA H O U S E O F R EPRESENTATI VE S

ENROLLED
HB 7207, Engrossed 2 2011 Legislature

8209| public hearing shall be held within 60 days after submittal of
8210| the proposed changes, unless that time is extended by the

8211y developer.

8212 4. The appropriate regional planning agency or the state
8213 land planning agency shall review the proposed change and, no
8214 later than 45 days after submittal by the developer of the
8215| proposed change, unless that time is extended by the developer,
8216| and prior to the public hearing at which the proposed change is
8217| to be considered, shall advise the local government in writing
8218| whether it objects to the proposed change, shall specify the
8219| reasons for its objection, if any, and shall provide a copy to
8220, the developer.

8221 5. At the public hearing, the local government shall

8222 determine whether the proposed change requires further

8223| development-of-regional-impact review. The provisions of

8224| paragraphs (a) and (e), the thresholds set forth in paragraph
8225 (b), and the presumptions set forth in paragraphs (c) and (d)
8226 and subparagraph (e)3. shall be applicable in determining

8227 whether further development-of-regional-impact review is

8228| required. The local government may also deny the proposed change

8229] based on matters relating to local issues, such as if the land

8230 on which the change is sought is plat restricted in a way that

8231} would be incompatible with the proposed change, and the local

8232| government does not wish to change the plat restriction as part

8233 of the proposed change.

8234 6. If the local government determines that the proposed
8235 change does not require further development-of-regional-impact
8236) review and is otherwise approved, or if the proposed change is
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8237| not subject to a hearing and determination pursuant to

8238| subparagraphs 3. and 5. and is otherwise approved, the local
8239| government shall issue an amendment to the development order
8240| incorporating the approved change and conditions of approval
8241} relating to the change. The requirement that a change be

8242| otherwise approved shall not be construed to require additional
8243 local review or approval if the change is allowed by applicable
8244 local ordinances without further local review or approval. The
8245| decision of the local government to approve, with or without
8246 conditions, or to deny the proposed change that the developer
8247| asserts does not require further review shall be subject to the
8248| appeal provisions of s. 380.07. However, the state land planning
8249| agency may not appeal the local government decision if it did
8250 not comply with subparagraph 4. The state land planning agency
8251| may not appeal a change to a development order made pursuant to
8252| subparagraph (e)l. or subparagraph (e)2. for developments of
8253| regional impact approved after January 1, 1980, unless the

8254 change would result in a significant impact to a regionally
2255 significant archaeological, historical, or natural resource not
8256| previously identified in the original development-of-regional-
8257 impact review.

8258 (24) STATUTORY EXEMPTIONS.-—

8259 (a) Any proposed hospital is exempt from the—previsions—ef
8260 this section.

8261 (b) Any proposed electrical transmission line or

8262| electrical power plant is exempt from the-previsiens—ef this

8263 section.
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8264 (c) Any proposed addition to an existing sports facility

8265| complex is exempt from the-previsiens—e£f this section if the

8266| addition meets the following characteristics:

8267 1. It would not operate concurrently with the scheduled
8268| hours of operation of the existing facility.

8269 2. 1Its seating capacity would be no more than 75 percent
8270| of the capacity of the existing facility.

B271 3. The sports facility complex property is owned by a
8272 public body prior to July 1, 1983.

8273
8274| This exemption does not apply to any pari-mutuel facility.

8275 (d} Any proposed addition or cumulative additions

8276| subsequent to July 1, 1988, to an existing sports facility

8277| complex owned by a state university is exempt if the increased
8278 seating capacity of the complex is no more than 30 percent of
8279| the capacity of the existing facility.

8280 (e) Any addition of permanent seats or parking spaces for
8281| an existing sports facility located on property owned by a

8282 public body prior to July 1, 1973, is exempt from the—previsiens
8283| eof this section if future additions do not expand existing

8284 permanent seating or parking capacity more than 15 percent

8285| annually in excess of the prior year's capacity.

8286 (f) Any increase in the seating capacity of an existing
8287| sports facility having a permanent seating capacity of at least
8288 50,000 spectators is exempt from theprevisions—ef this section,
8289| provided that such an increase does not increase permanent

8290| seating capacity by more than 5 percent per year and not to

8291| exceed a total of 10 percent in any 5-year period, and provided
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8292| that the sports facility notifies the appropriate local
8293| government within which the facility is located of the increase
8294 at least 6 months prior to the initial use of the increased
8295| seating, in order to permit the appropriate local government to
8296| develop a traffic management plan for the traffic generated by
8297 the increase. Any traffic management plan shall be consistent
8298| with the local comprehensive plan, the regional policy plan, and
8299| the state comprehensive plan.
8300 (g) Any expansion in the permanent seating capacity or
8301| additional improved parking facilities of an existing sports
8302| facility is exempt from the—proevisiens—ef this section, if the
8303| following conditions exist:
8304 l.a. The sports facility had a permanent seating capacity
8305| on January 1, 1991, of at least 41,000 spectator seats;
8306 b. The sum of such expansicns in permanent seating
8307| capacity does not exceed a total of 10 percent in any 5-year
8308| period and does not exceed a cumulative total of 20 percent for
8309| any such expansions; or
8310 c. The increase in additional improved parking facilities
8311 is a one-time addition and does not exceed 3,500 parking spaces
8312| serving the sports facility: and
8313 2. The local government having jurisdiction of the sports
8314 facility includes in the development order or development permit
8315] approving such expansion under this paragraph a finding of fact
8316| that the proposed expansion is consistent with the
8317 transportation, water, sewer and stormwater drainage provisions

8318 of the approved local comprehensive plan and local land

8319]| development regulations relating to those provisions.
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8320
8321| Any owner or developer who intends to rely on this statutory
8322| exemption shall provide to the department a copy of the local
8323| government application for a development permit. Within 45 days
8324] of receipt of the application, the department shall render to
8325] the local government an advisory and nonbinding opinion, in
8326| writing, stating whether, in the department's opinion, the
8327| prescribed conditions exist for an exemption under this
8328 paragraph. The local government shall render the development
8329 order approving each such expansion to the department. The
8330| owner, developer, or department may appeal the local government
8331} development order pursuant to s. 380.07, within 45 days after
8332 the order is rendered. The scope of review shall be limited to
8333 the determination of whether the conditions prescribed in this
8334 paragraph exist. If any sports facility expansion undergoes
8335| development-of-regional-impact review, all previous expansions
8336 which were exempt under this paragraph shall be included in the
8337| development-of-regional-impact review.
8338 (h} Expansion to port harbors, spoil disposal sites,
8339| navigation channels, turning basins, harbor berths, and other
8340| related inwater harbor facilities of ports listed in s.
8341| 403.021(9) (b), port transportation facilities and projects
8342 listed in s. 311.07(3) (b), and intermodal transportation
8343 facilities identified pursuant to s. 311.09(3) are exempt from

8344| +he—previsiens—ef this section when such expansions, projects,

8345 or facilities are consistent with comprehensive master plans

8346 that are in compliance with +heprevisiens—ef s. 163.3178.
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8347 (1) Any proposed facility for the storage of any petroleum

8348| product or any expansion of an existing facility is exempt from
8349 <+£he-previsiens—ef this section.

8350 (j) Any renovation or redevelopment within the same land
8351| parcel which does not change land use or increase density or
8352| 1intensity of use.

8353 (k) Waterport and marina development, including dry

8354 storage facilities, are exempt from the previsiens—ef this

8355| section.

8356 (1) Any proposed development within an urban service

8357| boundary established under s. 163.3177(14), which is not

8358 otherwise exempt pursuant to subsection (29), is exempt from £he
8359| previsions—of this section if the local government having

8360| Jurisdiction over the area where the development is proposed has
836l1| adopted the urban service boundary, has entered into a binding
8362| agreement with jurisdictions that would be impacted and with the

8363| Department of Transportation regarding the mitigation of impacts

0B
o

8364 on state and regicnal transportation facilities—anm
8365
8366 (m) Any proposed development within a rural land

8367| stewardship area created under s. 163.3248 3633137711} (dy 4o
8368
8369
8370
8371
8372
8373
8374
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8375 (n) The establishment, relocation, or expansion of any

8376| military installation as defined in s. 163.3175, is exempt from
8377| this section.

8378 (o) Any self-storage warehousing that does not allow

8379 retall or other services is exempt from this section,

8380 (p) Any proposed nursing home or assisted living facility
8381| is exempt from this section.

8382 (g) Any development identified in an airport master plan
8383| and adopted into the comprehensive plan pursuant to s.

8384 163.3177(6) (k) is exempt from this section.

8385 (r) Any development identified in a campus master plan and
8386| adopted pursuant to s. 1013.30 is exempt from this section.

8387 (s) Any development in a detailed specific area plan which
8388| 1is prepared and adopted pursuant to s. 163.3245 and—adopted—inteo
8389 +the—ecomprehensive—plan is exempt from this section.

8390 (t) Any proposed solid mineral mine and any proposed

8391| addition to, expansion of, or change to an existing solid

8392 mineral mine is exempt from this section. A mine owner will

8393| enter into a binding agreement with the Department of

8394| Transportation to mitigate impacts to strategic intermodal

8395 system facilities pursuant to the transportation thresholds in

8396 380.06(19) or rule 9J-2.045(6), Florida Administrative Code.

8397| Proposed changes to any previously approved solid mineral mine

8398| development-~of-regional-impact development orders having vested

8399| rights is not subject to further review or approval as a

8400| development-of-regional-impact or notice-of-proposed-change

8401| review or approval pursuant to subsection (19), except for those

8402| applications pending as of July 1, 2011, which shall be governed
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8403| by s. 380.115(2). Notwithstanding the foregoing, however,

8404| pursuant to s. 380.115(1), previously approved solid mineral

8405| mine development-of-regional-impact development orders shall

8406 continue to enjoy vested rights and continue to be effective

8407| unless rescinded by the developer. All local government

8408| regulations of proposed solid mineral mines shall be applicable

8409 to any new solid mineral mine or to any proposed addition to,

8410| expansion of, or change to an existing solid mineral mine.

8411| (u) Notwithstanding any provisions in an agreement with or

8412| among a local government, regional agency, or the state land

8413| planning agency or in a local government's comprehensive plan to

8414 the contrary, a project no longer subject to development-of-

8415| regional-impact review under revised thresholds is not required

8416 to undergo such review.

8417 (v)+++ Any development within a county with a research and
8418] education authority created by special act and that is also

8419| within a research and development park that is operated or

8420 managed by a research and development authority pursuant to part
8421} V of chapter 159 is exempt from this section,

8422
8423 If a use is exempt from review as a development of regional
8424 impact under paragraphs (a)-(u) +4a+—ts}, but will be part of a
8425| larger project that is subject to review as a development of
8426 regional impact, the impact of the exempt use must be included
8427 1in the review of the larger project, unless such exempt use
8428| involves a development of regional impact that includes a

8429 landowner, tenant, or user that has entered intc a funding

8430 agreement with the Office of Tourism, Trade, and Economic
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8431 Development under the Innovation Incentive Program and the

8432| agreement contemplates a state award of at least $50 million.
8433 (28) PARTIAL STATUTORY EXEMPTIONS.-—

8434 (e} The vesting provision of s. 163.3167(5)48) relating to
8435| an authorized development of regional impact does shald not

8436 apply to those projects partially exempt from the development-

8437| of-regional-impact review process under paragraphs (a)-(d).

8438 (29) EXEMPTIONS FOR DENSE URBAN LAND AREAS.—
8439 (a) The following are exempt from this section:
8440 1. Any proposed development in a municipality that has an

8441| average of at least 1,000 people per square mile of land area
84421 and a minimum total population of at least 5,000 guaiifies as——a
8443 dense—urban—tend areaas defined—in-—5+—163-3164;

8444 2. Any proposed development within a county, including the

8445| municipalities located in the county, that has an average of at
8446| least 1,000 people per square mile of land area guaiifies—as—a
8447| dense—urbon—tandarea—asdefinedin-5—163-3164 and £hat is

8448 located within an urban service area as defined in s. 163.3164

8449| which has been adopted into the comprehensive plan; e=

8450 3. Any proposed development within a county, including the
' 8451| municipalities located therein, which has a population of at
8452| least 900,000, that has an average of at least 1,000 people per
8453 square mile of land area whieh—gualifies—as—a—dense—urban—tand
8454| area—wnder—s—3163+3164, but which does not have an urban service

8455| area designated in the comprehensive plan; or

8456 4. Any proposed development within a county, including the

8457 municipalities located therein, which has a population of at

8458 least 1 million and is located within an urban service area as
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8459| defined in s. 163.3164 which has been adopted into the

8460| comprehensive plan.

8461

8462 The Office of Economic and Demographic Research within the

8463] Legislature shall annually calculate the population and density

8464| criteria needed to determine which jurisdictions meet the

8465| density criteria in subparagraphs 1.-4. by using the most recent

8466| land area data from the decennial census conducted by the Bureau

8467| of the Census of the United States Department of Commerce and

8468| the latest available population estimates determined pursuant to

8469| s. 186.901. If any local government has had an annexation,

8470 contraction, or new incorporation, the Office of Economic and

8471 Demographic Research shall determine the population density

8472| wusing the new jurisdictional boundaries as recorded in

8473 accordance with s. 171.091. The Office of Economic and

8474 Demographic Research shall annually submit to the state land

8475 planning agency by July 1 a list of jurisdictions that meet the

8476 total population and density criteria. The state land planning

8477| agency shall publish the list of jurisdictions on its Internet

8478| website within 7 days after the list is received. The

8479 designation of jurisdictions that meet the criteria of

8480| subparagraphs 1.-4. is effective upon publication on the state

8481, land planning agency's Internet website. If a municipality that

8482| has previously met the criteria no longer meets the criteria,

8483| the state land planning agency shall maintain the municipality

8484| on the list and indicate the year the jurisdiction last met the

8485| criteria. However, any proposed development of regional impact

8486| not within the established boundaries of a municipality at the
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time the municipality last met the criteria must meet the

requirements of this section until such time as the municipality

as a whole meets the criteria. Any county that meets the

criteria shall remain on the list in accordance with the

provisions of this paragraph. Any jurisdiction that was placed

on the dense urban land area list before the effective date of

this act shall remain on the list in accordance with the

provisions of this paragraph.

(d) A development that is located partially outside an
area that is exempt from the development-of-regional-impact
program must underge development-of-regional-impact review

pursuant to this section. However, if the total acreage that is

included within the area exempt from development-of-regional-

impact review exceeds 85 percent of the total acreage and square

footage of the approved development of regional impact, the

development-of-regional-impact development order may be

rescinded in both local governments pursuant to s. 380.115(1),

unless the portion of the development cutside the eXempt area

meets the threshold criteria of a development-of-regional-

impact.

(e) In an area that is exempt under paragraphs (a)-(c),

any previously approved development-of-regional-impact
development orders shall continue to be effective, but the
developer has the option to be governed by s. 380.115(1). A
pending application for development approval shall be governed

by s. 380.115(2). A—develepment—that has o pendingapprication

P b
L= S~ B~ 231
=)
b= 3
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8515| +helimitatienon plonamepndments—set—forth—in-s5—163-33187 (1}
8516| for—thevyearfellowingthe—effective-date—of the exemption—

8517 Section 55. Subsection (3) and paragraph (a) of subsection
8518 (4) of section 380.0651, Florida Statutes, are amended to read:
8519 380.0651 Statewide guidelines and standards.—

8520 (3) The following statewide guidelines and standards shall
8521| be applied in the manner described in s. 380.06(2) to determine
8522| whether the following developments shall be reguired to undergo
8523| development-of-regional-impact review:

8524 (a) Airports.—

8525 1. Any of the following airport construction projects
8526 shall be a development of regional impact:

8527 a. A new commercial service or general aviation airport
8528| with paved runways.

8529 b. A new commercial service or general aviation paved
8530 runway.

853t c. A new passenger terminal facility.

8532 2. Lengthening of an existing runway by 25 percent or an
8533| increase in the number of gates by 25 percent or three gates,
8534 whichever is greater, on a commercial service airport or a

8535| general aviation airport with regularly scheduled flights is a
8536| development of regional impact. However, expansion of existing
8537| terminal facilities at a nonhub or small hub commercial service
8538 airport shall not be a development of regional impact.

853¢ 3. Any airport development project which is proposed for
8540| safety, repair, or maintenance reasons alone and would not have
8541 the potential to increase or change existing types of aircraft

8542} activity is not a development of regional impact.
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THE FLORIDA LEGISLATURE

ADOPTED MaY [ 6201

May 5, 2011

The Honorable Mike Haridopolos
President of the Senate

The Honorable Dean Cannon
Speaker, House of Representatives

Dear Mr. President and Mr. Speaker:

Your Conference Committee on the disagreeing votes of the two houses on HB 7207, 1st Eng.,
same being;

An act relating to trust funds.

having met, and after full and free conference, do recommend to their respective houses as
follows:

1. That the Senate recede from its Amendment 1.

2. That the Senate and House of Representatives adopt the Conference Committee
Amendment attached hereto, and by reference made a part of this report.

EXHIBIT B
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SUMMARY OF CONFERENCE COMMITTEE ACTION Page 1
May 5, 2011

The Conference Committee Amendment for HB 7207, 1st Eng., relating to growth management,

provides for the following:

The growth management conference bill:
» Makes concurrency for parks and recreation, schools, and transportation facilities

optional for local governments.

Applies and revises the expedited comprehensive plan amendment process statewide.

Deletes the requirement that comprehensive plans be financially feasible.

Deletes the twice a year limitation on comprehensive plan amendments.

Revises the small scale amendment process.

Specifies that population projections should be a floor for requisite development except

for areas of critical state concern.

* Allows additional planning periods for specific parts of the comprehensive plan.

* Abolishes 9J-5 (DCA’s growth management regulations and incorporates certain
provisions into the bill).

¢ Removes many of the state specifications and requirements for optional elements in the
comprehensive plan, but allows local governments to continue to include optional
elements.

* FExpands and revises the optional sector plan process.

* Reduces the requirements of the evaluation and appraisal process.

* Revises the rural land stewardship program.

* Restricts the state’s ability to interpret joint planning agreements.

» Clarifies and broadens the window for permit extensions.

¢ Creates a 4-year development of regional impact permit extension.

* Removes industrial areas, hotels/motels, and theaters from the list of developments of
regional impact.

¢ Creates an exemption from the DRI process for mining projects and allows those mines
to enter into agreements with the Department of Transportation.
Adds a new 2-year permit extension, but caps the maximum extension at 4 years.

* Prohibits local governments from having referenda for local comprehensive plan
amendments.
Encourages planning innovation technical assistance.
Sunsets the Century Commission in two years.
Clarifies requirements for adopting criteria to address compatibility of lands relating to
military installations.

* Allows a certain plan amendment to be readopted by a local government without being
resubmitted to the state land planning agency.

e Clarifies when a local government can reject a proposed change to a development of
regional impact.
Encourages adaptation strategies.

e Requires DOT to study the proportionate share calculation.

e Allows DCA to have procedural issues on their website.

The effective date of this bill is upon becoming law.



