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SUBJECT:   Consider Hold Harmless Agreement for Dunes Restoration Project. 
 
DATE OF MEETING:  October 4, 2021 
 
OVERVIEW/SUMMARY:  In the pursuit of the Army Corps Project, property owners of the dune 
remnants within the Project area have expressed numerous questions which we have answered 
as completely as we could.  To date we have secured the voluntary easements to 138 dune 
remnants covering 99.05% of Project’s oceanfront length.  There are two owners who have not 
signed easements, with one expressing reservations about the protections in the easement that 
also have been codified in our formal resolutions and ordinances.  This owner’s concern is that 
the promise of protections is made by current office holders and public officials, and they may 
be replaced.  It is of course true that someday all the current commissioners and officials will be 
replaced by others that follow them.  The successors may choose, he believes, not to honor the 
protections to the owner that are part of the easement document.   
 
While explaining the permanence of the easement and its rights, and the reasons why the 
community will not allow anything less, he has witnessed local governments over his lifetime 
change the quiet beauty of the beach, overriding the interests of longtime residents.  He has a 
healthy distrust of local governments.   
 
For example, he asks, what assurance does the owner have that after the dune is restored, that 
the government will not then take the dune remnant property by eminent domain and sell it to 
private interests or use it as a parking lot or for new structures such as condominiums?  What if 
the County assigns its easement (they are legally assignable) to a hostile power such as even 
Russia, or to a governmental entity that wants to plant sea grapes on the beach and obscure 
Flagler Beach’s iconic view of the beach and ocean?  He is rightly concerned about an uncertain 
future. 
 
He bought his property for the view, owning the house across from the dune remnant.  The 
property is within the South 2700 block of A1A.  Despite pointing to the words of the legal 
documents and explaining the substantial investments made in the A1A National Scenic Byway 
in protecting the public’s views, he is not convinced.  He wants the assurance of the view for 
himself, his significant other, their children and grandchildren, to enjoy the beach.  He has 
operated the house as a short-term vacation rental, residing permanently in Boca Raton.  He 
enjoys his visits to the house in Flagler Beach as a getaway from the crowded areas of South 
Florida. 
 
He said he was willing to sign a one-time permission to restore the dune remnant he owns but 
the Army Corps will not approve since there is a 50-year obligation to maintain and repair the 
beach. 
 
While he has spoken to numerous officials, including the City Manager and Chair of Flagler 
Beach Commission, the Tax Collector, and the Property Appraiser, along with the County 
Attorney and County Engineer, he does not have the confidence to trust our representations for 
the long term.  He wanted a hold harmless agreement that his ocean views would not be 
disrupted by the Project.  To assure him the rights are permanent, we have taken our 
assurances related to these hypothetical scenarios and incorporated them into a hold harmless 
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agreement.  The assurances are enforceable against the County, as always intended in any 
event.1   
 
To lend more credibility and permanence to the assurances, I suggested having each 
commissioner sign the agreement as representatives of the County government.  Unanimous 
support and your signatures show backing for the principles of the Project. 
 
FUNDING INFORMATION:  Project fully funded by the US Army Corps of Engineers and the 
Florida Department of Transportation by grant agreements for 2.6 miles of dune restoration and 
by a permit from the US Department of the Interior allowing use of approximately 550,000 cubic 
yards of beach compatible sand from the offshore waters of the United States. 
 
DEPARTMENT CONTACT:  Al Hadeed, County Attorney 
     
RECOMMENDATION:  Approve Hold Harmless Agreement and as approved to form by the 
County Attorney and County Administrator with consent for minor revisions that do not change 
the intent of the assurances. 
 
ATTACHMENTS: 
1. Hold Harmless Agreement with Exhibits 
2. Voluntary Easement for Property Owner 
 

                                                 
1 These assurances are contained not only in the main easement, but its exhibits and in our educational materials on our web 
page for the public and in our mail outs to property owners. 
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HOLD HARMLESS AGREEMENT 

Flagler County, a political subdivision of the State of Florida, with an address at 1769 E. Moody 
Boulevard, Building 2, Bunnell, Florida 32110 (the “County”), executes this Hold Harmless Agreement in 
favor of Elke Vogel and Leonard Surles, with an address at 2732 South Ocean Shore Boulevard, Flagler 
Beach, Florida 32136 (sometimes collectively referred to as “Owners”). 

RECITALS 

WHEREAS, Elke Vogel and Leonard Surles are the owners in fee simple as tenants in common of certain 
real property located in Flagler County, Florida, consisting of a beach dune, as more particularly described 
in Exhibit “A” (the “Dune Property”); 

WHEREAS, the County has requested a Perpetual Beach Storm Damage Reduction Easement 
(“Easement”) over the Dune Property pursuant to the Flagler County, Florida Beach/Dune Restoration 
Project (“Project”); 

WHEREAS, Ms. Vogel and Mr. Surles are concerned that their present view of the beach and ocean be 
preserved; 

WHEREAS, Ms. Vogel’s and Mr. Surles’ ownership of the Dune Property includes a deed restriction at the 
time of their 2005 purchase that provides, “No building shall be erected East of Highway A1A that will 
mar the view of the ocean from said Highway property West thereof or from either direction on the beach;” 

WHEREAS, the County shall honor the deed restriction in the Dune Easement, and it shall be incorporated 
into the Easement legal description;  

WHEREAS, the County agrees to enter into this hold harmless agreement to be enforceable by the Owners 
that will protect their present view of the beach and ocean;  

WHEREAS, the Owners are concerned that the Dune Property, across from their residential property which 
they own at 2732 South Ocean Shore Boulevard, not be used for any purpose under the Easement other 
than restoring, repairing, maintaining and renourishing the beach and their Dune Property over the life of 
the Easement; 

WHEREAS, the County agrees that this enforceable hold harmless agreement will not allow any other use 
of the Dune Property other than as a beach dune as it is currently used by Ms. Vogel and Mr. Surles subject 
to the public’s limited right to make customary recreational use of the dry sand beach; 

WHEREAS, the public’s limited right to customary recreational use of the beach is codified in the Flagler 
County Code and Flagler Beach City Code, and Ms. Vogel and Mr. Surles have had no objection to such 
limited public use of the dry sand beach and have no objection to such limited public use of the dry sand 
beach when the Dune Property and beach are restored and renourished; 

WHEREAS, the public’s customary recreational use of the dry sand beach shall be as limited by Flagler 
County Code Section 7-1, attached and incorporated herein by reference;   
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WHEREAS, the County agrees to not allow the Easement to be used to permit any structures (other than a 
permitted dune walkover installed by the Owners) and not to allow any parking areas to be constructed on 
the Dune Property or take any action that would allow the conversion of the Dune Property to a private use 
other than its use by Ms. Vogel and Mr. Surles; 
 
WHEREAS, the County agrees it will not allow or consent to any eminent domain of their Dune Property 
subsequent to its restoration under the Project; 
 
WHEREAS, Ms. Vogel and Mr. Surles are uncertain that the County can or will abide by its promises in 
the Easement, including abiding by its Resolutions that are part of the Easement that formally confirm the 
County’s assurances to all of the property owners in the Project;  
 
WHEREAS, the Resolutions are attached hereto and incorporated herein by reference as Exhibit B and they 
shall be enforceable against the County as part of this hold harmless agreement; 
 
WHEREAS, the County agrees to make the Resolutions part of the Easement for the Dune Property as it 
has for other property owners in the Project; 
 
WHEREAS, Ms. Vogel and Mr. Surles also are in doubt about the effect of the Easement being assignable 
to another entity; 
 
WHEREAS, the County agrees to make all of the above referenced rights and protections enforceable 
against any assignee of the County if any (the County is not contemplating an assignment); and 
 
WHEREAS, regardless, the County obligates itself to make such rights and protections an express condition 
of any assignment if the County in fact makes any assignment of the Easement in the future. 
 
NOW, THEREFORE, the County agrees as follows: 
 

I. The foregoing recitals are incorporated herein by this reference.   
 

II. Flagler County hereby makes the foregoing rights and protections binding obligations of the 
County, including those referenced in the exhibits hereto as if fully set forth herein.  These 
rights and protections are enforceable against the County on a petition to the Flagler County 
Commission or in an action in the Circuit Court in and for Flagler County without the necessity 
of posting any bond for an injunction against the County. 

 
III. The foregoing rights and protections shall be enforceable by either Ms. Vogel or Mr. Surles or 

their families or heirs who become owners of the Dune Property.   
 

IV. The County’s obligations hereunder are contingent upon the execution and delivery of the 
Easement and the associated federal waiver form by Ms. Vogel and Mr. Surles to the County. 
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IN WITNESS WHEREOF, the County has executed this Hold Harmless Agreement this ___ day of 
____________________, 2021. 
 
       Flagler County 
       County Board of Commissioners 
       A Political Subdivision of the State of Florida 
 
  

      
Donald T. O’Brien Jr., Chair 
District 5 

   
      
Joe Mullins 
District 4 

  
      
David Sullivan 
District 3 

  
      
Greg Hansen 
District 2 

  
      
Andy Dance 
District 1 

 
 
 
 
 
 

Remainder of Page Intentionally Left Blank 
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IN WITNESS WHEREOF, Ms. Elke Vogel and Mr. Leonard Surles agree to the terms hereof and have 
executed this Hold Harmless Agreement this ___ day of ____________________, 2021. 
 
 
       
Elke Vogel 
 

 

State of Florida, County of __________ 
 
The foregoing instrument was acknowledged before me this _______ day of    , 
2021, by Elke Vogel who is personally known to me or produced identification ________________ (type 
of identification). 
 
 
            
Signature – Notary Public     (SEAL) 

 
 
 
 
       
Leonard Surles  
 

 

State of Florida, County of __________ 
 
The foregoing instrument was acknowledged before me this _______ day of    , 
2021, by Leonard Surles who is personally known to me or produced identification ________________ 
(type of identification). 
 
 
            
Signature – Notary Public     (SEAL) 

 
 



EXHIBIT A 
 

That parcel of land 50 feet in width lying Easterly of the A1A Highway and extending Easterly from the 
prolonged Northerly line of Lot 9, Block 4, intersection of the Easterly right of way line of A1A Highway 
to the water’s edge; thence Southerly along the meanderings of the mean tide line to the intersection with 
the Southerly line prolonged of Lot 9, Block 4; thence Westerly to the intersection of Easterly right of way 
line of A1A SRD; thence Northerly along said right of way line to the Point of Beginning.  Also known as 
land opposite to Lot 9, Block 4, Atlanta Beach Subdivision of Flagler Beach of record in Flagler County in 
Map Book 3, Page 24 and 24A. This is in reference to governmental survey of record in the Government 
Land Office. This land is subject to restrictions of record, if any. No building shall be erected East of 
Highway A1A that will mar the view of the ocean from said Highway property West thereof or from either 
direction on the beach. 
 
Property Appraiser’s Parcel Identification Number: 19-12-32-0150-00150-0180 















This Instrument Prepared By: 
Jay W. Livingston, Esq. 
Livingston & Sword, P.A. 
391 Palm Coast Parkway SW #1 
Palm Coast, Florida 32137 

FILE NO. 19-1059 

PERPETUAL BEACH STORM DAMAGE REDUCTION EASEMENT 

GRANTOR: 

GRANTEE: 

Elke Vogel and Leonard Surles 
2732 S. Oceanshore Blvd. 
Flagler Beach, Florida 32136 

Flagler County, a political subdivision of the State of Florida 
1769 E. Moody Boulevard, Building 2 
Bunnell, Florida 32110 

DATE:  , 2021 

In consideration of the mutual benefits to be derived from the permitted uses described below and 
other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, GRANTOR does hereby bargain, convey, and grant a perpetual and assignable 
easement and right-of-way in, on, over and across the land described in EXHIBIT A, attached 
hereto and made an part hereof (the “Easement Area”), for use by the GRANTEE, its 
representatives, agents, contractors, and assigns, to construct; preserve; patrol; operate; maintain; 
repair; rehabilitate; and replace; a public beach, a dune system and other erosion control and storm 
damage reduction measures together with appurtenances thereto, including the right to deposit 
sand; to accomplish any alterations of contours on said land; to construct berms and dunes; to 
nourish and renourish periodically; to move, store and remove equipment and supplies; to erect 
and remove temporary structures; and to perform any other work necessary and incident to the 
construction, periodic, renourishment and maintenance of the Flagler County, Florida, 
Beach/Dune Restoration Project (the “Project”), together with the right of public use and access; 
to plant vegetation on said dunes and berms; to erect, maintain and remove silt screens and sand 
fences; to facilitate preservation of dunes and vegetation through the limitation of access to dune 
areas; to trim, cut, fell and remove from said land all trees, underbrush, debris, obstructions, and 
any other vegetation, structures and obstacles within the limits of the Easement Area. 

Reserving, however to the GRANTOR, (his) (her) (its) (their) (heirs), successors and assigns, the 
right to construct dune overwalk structures in accordance with any applicable Federal, State or 
local laws or regulations, provided that such structures shall not violate the integrity of the dune in 
shape, dimension or function, and that prior approval of the plans and specifications for such 
structures is obtained from the designated representatives of the GRANTEE and provided further 
that such structures are subordinate to the construction, operation, maintenance, repair, 
rehabilitation and replacement of the Project; and further reserving to the GRANTOR, and (his) 
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(her) (its) (their) heirs, successors and assigns all such rights and privileges as may be used and 
enjoyed without interfering with or abridging the rights and easements hereby acquired; subject 
however to existing easements for public roads and highways, railroads and pipelines. 

 
IN WITNESS WHEREOF, GRANTOR has caused these presents to be executed on the date first 
above written. 
 
Signed, sealed and delivered in the presence of: 
 

GRANTOR 

 
      
 
Print Name:      

 
By:       
 Elke Vogel 

 
      
 
Print Name:      

 
By:       
 Leonard Surles 

 
 

STATE OF     

COUNTY OF    

The foregoing instrument was acknowledged before me by means of ___ physical presence or ___ 
online notarization this ___ day of  , 2021, by Elke Vogel, who 
is personally known to me or has produced __________________ as identification. 

 
 
 
 

Signature of Notary Public 
(SEAL) 

 

(Typed or printed name) 
 
  



STATE OF     

COUNTY OF    

The foregoing instrument was acknowledged before me by means of ___ physical presence or ___ 
online notarization this ___ day of  , 2021, by Leonard Surles, who is 
personally known to me or has produced __________________ as identification. 

 
 
 
 

Signature of Notary Public 
(SEAL) 

 

(Typed or printed name) 



EXHIBIT A 
 

That parcel of land 50 feet in width lying Easterly of the A1A Highway and extending Easterly from the 
prolonged Northerly line of Lot 9, Block 4, intersection of the Easterly right of way line of A1A Highway 
to the water’s edge; thence Southerly along the meanderings of the mean tide line to the intersection with 
the Southerly line prolonged of Lot 9, Block 4; thence Westerly to the intersection of Easterly right of way 
line of A1A SRD; thence Northerly along said right of way line to the Point of Beginning. Also known as 
land opposite to Lot 9, Block 4, Atlanta Beach Subdivision of Flagler Beach of record in Flagler County in 
Map Book 3, Page 24 and 24A. This is in reference to governmental survey of record in the Government 
Land Office. This land is subject to restrictions of record, if any. No building shall be erected East of 
Highway A1A that will mar the view of the ocean from said Highway property West thereof or from either 
direction on the beach. 

 
Property Appraiser’s Parcel Identification Number: 19-12-32-0150-00150-0180 














