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VIA ELECTRONIC MAIL

Honorable Milissa Holland
City of Palm Coast

160 Lake Avenue

Palm Coast, Florida 32164

Re:  Proposed Lease Agreement for Palm Harbor Golf Course Wireless
Communications Tower

Dear Mayor Holland:

Our firm represents Protect Palm Coast, LLC, and a consortium of its members who own
property within the Covington Park, Cole Place, and Oaks residential subdivisions (collectively,
“PPC”). As discussed herein, PPC submits that the Option and Ground Lease Agreement (“Lease
Agreement”) for the construction and operation of a 150-foot-tall wireless communications tower
at the Palm Harbor Golf Course (“Golf Course Tower”) that the City Council is scheduled to
consider at its meeting on January 19, 2021, violates applicable law. Accordingly, our clients
object to the proposed Golf Course Tower and respectfully submit that the City Council must deny
or otherwise decline to approve the Lease Agreement.

Based upon the verified information the City has provided, the Palm Harbor Golf Course,
including, but not limited to, the proposed 2,500 square foot lease site for the Golf Course Tower,
is subject to and governed by Ordinance 2007-23. Ordinance 2007-23 approved the Amended and
Restated Palm Harbor Golf Course PUD (“Golf Course PUD”) and the Palm Harbor Golf Course
First Amended and Restated Planned Unit Development Agreement (“Development
Agreement”).! As stated in Section 2(b) of Ordinance 2007-23, the Development Agreement
“shall constitute the regulations for the specific PUD District” — i.e., the Golf Course PUD.

! A highlighted copy of Ordinance 2007-23 is attached as Exhibit “A” for your
convenience.
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Significantly, Section 2.1 of the Development Agreement, entitled *“Proposed
Development,” states:

Parcel B [i.e., the City’s property] shall only be used as a golf course
and associated amenities and uses, including, but not limited to,
clubhouse facilities for the first 7 years after the Effective Date . . .
of this PUD Agreement and, thereafter, Parcel B shall be used for
either a golf course or any other public recreational use, either
passive or active. . ..

(Emphasis supplied). Similarly, 4.3 of the Development Agreement, entitled “Golf Course Use,”
states:

Parcel B shall only be used as a public golf course and associated
amenities and uses, including, but not limited to, clubhouse facilities
for the first 7 years after the Effective Date of this PUD Agreement
and, thereafter, Parcel B shall be used for either a golf course or
any other public recreational use, either passive or active . . .

(Emphasis supplied). Thus, by its plain and unambiguous terms, the Golf Course PUD and the
Development Agreement expressly restrict the use of the City’s property, including the area
proposed for the Golf Course Tower, to only a golf course or a public recreational use. A 150-
foot-tall wireless communications tower is neither, and, thus, is not lawfully permitted to be
located on the subject property.2

By way of comparison to the instant case, in AT&T Wireless Services v. WCI Communities,
932 So. 2d 251 (Fla. 4th DCA 2005), the appellate court upheld an order requiring the demolition
and removal of a wireless communications tower that was built on municipal property in violation
of a use restriction. Much like the Golf Course PUD, the property at issue in the AT&T case was
conveyed to the City of Coral Springs with a limitation that it be used for “passive park purposes.”
After the conveyance, Coral Springs adopted regulations (much like Section 4.20 of the City’s
Land Development Code (“LDC”) and the City’s Wireless Master Plan) governing the siting of
wireless communications towers and listed the subject park property as a potential site for a tower.
Coral Springs, like the City Council is considering doing in this case, then entered into a lease
agreement for 1,600 square feet of the park property for the installation of a wireless
communications tower. Thereafter, WCI filed a lawsuit against Coral Springs and AT&T,

2 Notably, the findings in the Staff Report for Ordinance 2007-23, which the City
Council adopted and incorporated into the Development Agreement state, in pertinent part, that
Parcel B (i.e., the City’s property) is “to be used exclusively as a golf course with related facilities.”
See Ord. 2007-23 Staff Report at 3. The Staff Report further advises that “City ownership of the
golf course protects the integrity of the area thereby significantly diminishing potential negative
impacts to the health, welfare, safety or morals of the community.” Id. at 5 (emphasis supplied).
The proposed placement of a 150-foot-tall wireless communications tower within several hundred
feet of our clients’ homes, however, degrades and adversely impacts the integrity of the area.
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claiming the wireless communications tower constituted an “active commercial use” in violation
of the deed restriction that limited use of the property to “passive park purposes.”

In upholding the trial court’s order requiring the demolition and removal of the wireless
communications tower, the appellate court stated:

[T]he trial court properly concluded that there was no ambiguity in
the deed restriction requiring that the property be “used and
maintained solely for passive park purposes” and that the “property
herein conveyed is dedicated to the public for use as passive parks.”

* Kk k%

In this case, quite simply, the use of the park for the
telecommunications tower is not related to or in furtherance of
“solely for passive park purposes.” A telecommunications tower
does not support a park use. While [Coral Springs and AT&T] argue
that the tower supports a park use, like utilities or restrooms, because
someone at the park could make a cell call from the park, the tower
has no park use. . . .

[T]he telecommunications tower has no park purpose.
ATT’s use of the park property is neither passive, nor is it used to
support the park. The lands are being used to fill in ATT’s
telecommunications grid for monetary gain.

Id. at 255-56 (emphasis supplied).

Here, as in the AT&T case, the proposed Golf Course Tower does not constitute use of the
property for a “golf course” or a “public recreational use,” as mandated by the Golf Course PUD
and the Development Agreement. Indeed, no good faith argument can be made that the proposed
150-foot-tall tower constitutes either a “golf course” or a “public recreational use.” To the
contrary, Paragraph 1(b) of the proposed Lease Agreement admits that “[t]he Leased Premises will
be utilized to construct, support and operate a wireless communications facility” — not a “golf
course” or a “public recreational use.” (Emphasis supplied). Accordingly, as in the AT&T case,
the proposed Golf Course Tower and the Lease Agreement related thereto violate the use
restrictions imposed upon the property pursuant to the Golf Course PUD and the Development
Agreement and may not be approved.®

In addition to a wireless communications tower not being a permissible use on the subject
property pursuant to the Golf Course PUD and the Development Agreement, the proposed Golf
Course Tower violates the maximum vertical height limitation set forth in the Development
Agreement. Specifically, Section 8.2 of the Development Agreement imposes a “Maximum

3 A highlighted copy of the AT&T case is attached as Exhibit “B” for your reference.
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Vertical Height” of thirty-five (35) feet. In direct violation of this maximum vertical height
limitation, the proposed Golf Course Tower would be 150 feet tall. Nothing in the Golf Course
PUD or the Development Agreement allows or otherwise authorizes a wireless communications
tower to be installed that exceeds the maximum vertical height restriction imposed upon the Golf
Course PUD by 115 feet. Accordingly, on this additional basis, the proposed Lease Agreement
for the Golf Course Tower violates the Golf Course PUD and the Development Agreement and
must be denied.

Lastly, any suggestion that the Golf Course PUD and the Development Agreement do not
govern this matter or otherwise prohibit the City from entering into the Lease Agreement for the
proposed Golf Course Tower is without merit. Section 12.0 of the Development Agreement
unambiguously states:

This PUD Agreement shall be binding on the City . . . and their
respective successors and assigns. . . . The terms and conditions
of this PUD Agreement, similarly, shall be binding upon the
Property and shall run with the title to same.

(Emphasis supplied). Section 18 of the Development Agreement further specifies that,
“[flollowing the Effective Date, this PUD Agreement shall remain in effect for as long as this
Ordinance is valid.”*

Moreover, the City Council cannot rely upon or utilize the City’s Wireless
Telecommunications regulations in Section 4.20 of the City’s LDC and the City’s Wireless Master
Plan to approve the Lease Agreement for the Golf Course Tower in violation of the express terms
and use restrictions of the Golf Course PUD and the Development Agreement. In this regard,
Section 4.7 of the Development Agreement mandates:

The development of the Project shall proceed in accordance with the
terms of this PUD Agreement. In the event of an inconsistency
between the terms of this PUD Agreement and the City’s Land
Development Code (LDC), as it exists now or as it may be
amended in the future, the terms of this PUD shall prevail. . . .

(Emphasis supplied). Thus, the Golf Course PUD and the Development Agreement, including the
use restrictions imposed therein, control and govern over inconsistent or conflicting provisions in

4 Section 2.09.07.A of the City’s LDC also specifies that “[a]ny active or completed
Planned Unit Development (PUD) . . . project approved prior to the adoption of this Code shall
continue to be governed by the approved development plan and any development agreements.”
Likewise, Section 3.03.01.C of the City’s LDC states, “Projects developed or approved within
these former districts [e.g., PUD] are bound to their respective Development Agreements and the
uses that were formerly allowed in those districts.”
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the City’s LDC, which necessarily includes the City’s Wireless Telecommunications regulations
in Section 4.20 of the City’s LDC and the City’s Wireless Master Plan incorporated therein.®

In sum, as discussed above, the proposed Golf Course Tower and the Lease Agreement
violate the express use restrictions in the Golf Course PUD and the Development Agreement and,
thus, may not be lawfully approved. Accordingly, our clients object to the proposed Golf Course
Tower and respectfully submit that the City Council must reject the Lease Agreement and consider
alternate sites for the proposed 150-foot-tall wireless communications tower.

| appreciate your attention to this matter of great public importance, and our clients thank
the City Council in advance for its adherence to the use restrictions prescribed in the Golf Course
PUD and the Development Agreement, upon which our clients relied in purchasing their homes.
Please do not hesitate to contact me if you have any questions or would like to discuss this matter
further.

Sincerely,
S. Breut Spacn

S. Brent Spain

Attachments: Ex. A — Ordinance 2007-23
Ex. B — AT&T case

cc: Commissioner Ed Danko (via e-mail)
Commissioner Victor Barbosa (via e-mail)
Commissioner Nick Klufas (via e-mail)
Commissioner Eddie Branquinho (via e-mail)
Matthew Morton, City Manager (via e-mail)
Virginia Smith, City Clerk (via e-mail)
William E. Reischmann, Jr., Esquire (via e-mail)

5 Even assuming the City’s Wireless Master Plan could be used to violate the use
restrictions in the Golf Course PUD and the Development Agreement — which it cannot — the
proposed location of the Golf Course Tower does not comply with the proposed site location
depicted within the City’s Wireless Master Plan. See City’s Wireless Master Plan at 62 (showing
aerial depiction of Site 7A for Coverage Area 7). PPC is not aware of any lawfully noticed and
adopted amendment to the City’s Wireless Master Plan that changed the location of Site 7A, and
the City did not provide a copy of any such amendment in response to our client’s public records
inspection request dated January 5, 2021.
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AT & T WIRELESS SERVICES v. WCI COMMUNITIES

Fla. 251

Cite as 932 So.2d 251 (Fla.App. 4 Dist. 2005)

[10,11] While the denial or restriction
of visitation rights is generally disfavored,
it is within the court’s discretion to restrict
or limit visitation, as may be necessary, to
protect the welfare of the child. See Allen
v. Allen, 787 So.2d 215, 217 (Fla. 5th
DCA), review denied, 800 So.2d 612 (Fla.
2001). A ruling limiting visitation will not
be disturbed absent a finding of abuse of
discretion. See Damiani v. Damioni, 835
So.2d 1168, 1169 (Fla. 4th DCA 2002).
The privilege of visiting the minor children
of the parties to a divorce proceeding
should never be denied either parent so
long as he or she conducts himself or
herself, while in the presence of such chil-
dren, in a manner which will not adversely
affect the morals or welfare of such proge-
ny. See id. (quoting Yandell v. Yandell, 39
So.2d 554 (Fl1a.1949)). Based on the testi-
mony adduced at trial, the trial court did
not abuse its discretion in limiting former
husband’s visitation.

Accordingly, we reverse that part of the
amended final judgment which imputes in-
come to appellant for purposes of award-
ing child support and requiring the repay-
ment of funds by appellant and remand for
further proceedings in accordance with
this opinion. We also reverse the trial
court’s finding of sole parental responsibil-
ity and remand for the court to make a
specific finding whether, in accordance
with Grimaldi, shared parental responsi-
bility is detrimental to the children. We
affirm the trial court’s ruling in limiting
former husband’s visitation.

Affirmed in part; Reversed in part, and
Remanded.

STONE and MAY, JJ., concur.

w
O E KEY NUMBER SYSTEM
T

AT & T WIRELESS SERVICES OF
FLORIDA, INC., a Florida corpora-
tion, and City of Coral Springs, a mu-
nicipal corporation, Appellants,

\2
WCI COMMUNITIES, INC., Appellee.
Nos. 4D04-3285, 4D04-3286.

District Court of Appeal of Florida,
Fourth District.

Sept. 7, 2005.

Background: Successor in interest of
grantor of land to city for use as park
brought action against city and telecommu-
nications company seeking the removal of
telecommunications tower constructed in
park. The Seventeenth Judicial Circuit
Court, Broward County, Robert A. Rosen-
berg, J., found tower to be a violation of
deed restriction requiring land to be used
“solely for passive park purposes,” and
entered injunction requiring city and tele-
communications company to find alternate
location for tower within 24 months. City
and telecommunications company appeal-
ed.

Holdings: The District Court of Appeal,
Shahood, J., held that:

(1) lease violated deed restriction;

(2) grantor’s successor was entitled to in-
junctive relief;

(3) city’s assertion that tower served pub-
lic interest did not prevent enforce-
ment of deed restriction; and

(4) injunction did not require court’s on-
going supervision.
Affirmed.

1. Dedication &=55

City’s lease of land in park to telecom-
munications company for construction and

EXHIBIT B
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operation of telecommunications tower vio-
lated restriction in deed by which land was
granted to city, which required land to be
used “solely for passive park purposes”;
telecommunications tower had no park use,
and construction of tower and associated
equipment resulted in restricting portion
of park from public’s use.

2. Covenants =49

Deed restrictions on lands are deemed
contractual in nature and subject to the
same rules of interpretation as are con-
tracts.

3. Contracts ¢176(2)
Evidence 448

When a contract is ambiguous and the
parties suggest different interpretations,
the issue of the proper interpretation is an
issue of fact requiring the submission of
evidence extrinsic to the contract bearing
upon the intent of the parties.

4. Covenants €49

Although restrictive covenants should
be narrowly construed, they should not be
construed in a manner that would defeat
the plain and obvious purpose and intent of
the restriction.

5. Covenants =49

Restrictive covenants will be enforced
where their intent is clear and their re-
strictions are reasonable.

6. Covenants =49

In construing restrictive covenants
the question is primarily one of intention
and the fundamental rule is that the inten-
tion of the parties as shown by the agree-
ment governs, being determined by a fair
interpretation of the entire text of the
covenant.

7. Injunction &62(3)
Successor in interest to grantor of

land that was deeded to city for use as
park was entitled to injunctive relief aris-

932 SOUTHERN REPORTER, 2d SERIES

ing out of city’s leasing of portion of land
to telecommunications company for con-
struction of telecommunications tower, in
violation of deed restriction requiring that
land be used “solely for passive park pur-
poses,” despite contention that tower had
only a minimal impact on recreational use
of park; tower was not reasonably inciden-
tal to passive park purposes, grantor’s suc-
cessor had clear legal right to enforce deed
restriction, and public interest was best
served by maintaining parks as dedicated.

8. Injunction &=62(1)

A minor violation of a deed restriction
is still a violation of the deed restriction,
for purposes of entitlement to injunctive
relief.

9. Easements ¢=42

The scope of an easement is defined
by what is granted, not by what is exclud-
ed, and all rights not granted are retained
by the grantor.

10. Easements ¢=54

The scope of an express easement for
a stated purpose cannot be expanded to
include any use merely because such use
does not impose an added burden on the
servient estate.

11. Dedication &=55

City’s assertion that telecommunica-
tions tower in public park served public
interest by providing reception for 911
calls made on cellular telephones in the
area did not prevent successor in interest
of grantor of park land from enforcing
deed restriction requiring land to be used
“solely for passive park purposes”; city
could not negate successor’s property and
legal rights based on public safety deci-
sion, city chose to limit location of telecom-
munications towers to city park lands, and
city removed telephone service previously
available to park users due to low revenue.

EXHIBIT B
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Fla. 253

Cite as 932 So.2d 251 (Fla.App. 4 Dist. 2005)

12. Injunction =205

Injunction entered by court that found
city’s lease of property in park for con-
struction of telecommunications tower to
be a violation of deed restriction limiting
park land to “passive park purposes,”
which gave city and telecommunications
company 24 months to find alternate loca-
tion for tower, did not require court’s on-
going supervision; court did not assume
day-to-day management responsibility for
tower, but rather balanced the competing
interests by allowing city to relocate tower
in a manner that minimized harm to par-
ties and the public.

David P. Ackerman and Michael A.
Weeks of Ackerman, Link & Sartory, P.A.,
West Palm Beach, for appellant AT & T
Wireless Services of Florida, Inc.

Kerry L. Ezrol and Michael D. Cirullo,
Jr., of Goren, Cherof, Doody & Ezrol, P.A.,
Fort Lauderdale, and John J. Hearn of
Office of the City Attorney, Coral Springs,
for appellant City of Coral Springs.

James C. Brady of James C. Brady &
Associates, Fort Lauderdale, for appellee.

SHAHOOD, J.

We affirm the final judgment ordering
the demolition and removal of a telecom-
munications tower from Sherwood Forest
Park and permanently enjoining appellants
from maintaining a tower on that property.

Facrs

On April 19, 2002, appellee, WCI Com-
munities, Ine. (WCI), sought injunctive re-
lief against appellants, AT & T Wireless
Services of Florida, Inc. (ATT) and the
City of Coral Springs (the City), to prohib-
it the violation of a deed restriction rela-
tive to certain lands deeded to the City.

In 1975, Florida National Properties,
Inc., conveyed, by Warranty Deed, certain
property to the City, including the subject
“Sherwood Forest Park.” WCI, a major
landowner and developer in the City, was
the successor-in-interest to the grantor of
the Warranty Deed. The Warranty Deed
contained the following restriction:

In consideration of this conveyance, by
acceptance hereof, the Grantee [City]
agrees and understands and assures to
Grantor that the above described prop-
erty would be used and maintained sole-
ly for passive park purposes unless the
express written consent of Grantor, its
successors or assignees, is first ob-
tained.

The property herein conveyed is dedi-

cated to the public for use as passive

parks.

SUBJECT to easements, restrictions,

covenants, limitations and conditions of

record.
(Emphasis added).

In October 1996, the City passed Ordi-
nance 96-137 with the intent to: (1) pro-
mote the health, safety and general wel-
fare of the citizens by regulating the siting
of telecommunications towers; (2) provide
for the appropriate location and develop-
ment of telecommunications towers and
antennas within the city; and (3) minimize
adverse visual effects of telecommunica-
tion towers and antennas through careful
design, siting, landscape screening and in-
novative camouflaging techniques. The
Ordinance allowed freestanding telecom-
munications towers to be placed in parks
and recreation areas greater than five
acres. Sherwood Forest Park was listed
on the City’s list of parks as potential sites
for cellular towers.

On July 9, 2001, the City, over WCI’s
protest, entered into a lease agreement
with ATT to install a telecommunications
tower in Sherwood Forest Park. The City
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leased to ATT 1600 square feet of park
land for the construction of a “Stealth Tree
type tower,'?” equipment building, black
chain-link fencing and associated equip-
ment. WCI protested on the grounds that
the City’s approval for the construction of
the telecommunications tower was in viola-
tion of the deed restriction on the park’s
use. In January 2002, the City processed
and approved an application for the issu-
ance of a building permit to ATT to con-
struct an eighty-five (85) foot telecommuni-
cations tower, a maintenance building and
access ways, supporting structures, and
hard-surface areas.

In its complaint, WCI alleged that the
use contemplated by ATT and the struc-
ture submitted for a building permit was
an active commercial use and not a passive
use, and thus, the use and construction
thereof are violative of the deed restric-
tion. Moreover, neither the City nor ATT
requested or received WCI’s express writ-
ten consent for the construction of the
tower.

On July 22, 2004, the trial court granted
injunctive relief to WCI. In its order, the
court set forth the deed restriction govern-
ing the park, that the park was conveyed
to the City by Warranty Deed and that
WCI was the successor-in-interest to the
grantor. The court found that both ATT
and the City investigated the status of the
title of the park prior to entering the lease
agreement for the construction of the tele-
communications tower, and that they were
aware of the applicable deed restriction.
“Neither the City, nor AT & T Wireless,
made a request to WCI Communities, Inc.
for consent to waive the restriction, or to
place a communication tower in the park.”
The court noted that the public was physi-
cally excluded from the leased property

1. The City required ATT to construct the
“stealth tree tower” in the form of a pine tree
to blend in with the park’s aesthetics.

932 SOUTHERN REPORTER, 2d SERIES

and that the City was receiving a financial
benefit from its commercial venture. The
court held that there was no ambiguity in
the deed restriction and that the park was
to be used for “passive park purposes
only.” The court held that the use of the
park space was a direct violation of the
deed restriction, and therefore, impermis-
sible.

In granting injunctive relief, the court
found that “it is impractical, and unwise, to
order the immediate destruction of the
cellular communication tower. That
would, no doubt, affect the public negative-
ly. Thus, the injunctive relief provided is
modified from that sought by plaintiff.”
The court ordered that ATT search for,
and attempt to acquire or lease an alter-
nate location for a communications tower
which would provide suitable coverage to
residents and the police, within a 24—
month period. The parties were directed
to return to the court at least quarterly to
report on the status of the matter.

ANALYSIS

[1] We affirm the trial court’s findings
that the City violated the deed restriction
by using the park property for a telecom-
munications tower and that injunctive re-
lief was warranted.

[2] Deed restrictions on lands are
deemed contractual in nature and subject
to the same rules of interpretation as are
contracts. See generally Hill v. Palm
Beach Polo, Inc., 717 So.2d 1080, 1081
(Fla. 4th DCA 1998). The construction of
a contract is a question of law for the
courts. See Turner Constr. Co. v. Cent.
Fla. Equip. Rental, 904 So.2d 474, 475
(Fla. 3d DCA 2005); Land O’Sun Realty

2. ATT paid the City a one-time payment of
$10,000 to be used at the park and pays
annual rent in the amount of $24,000.

EXHIBIT B
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Cite as 932 So.2d 251 (Fla.App. 4 Dist. 2005)

Ltd. v. REWJB Gas Inv., 685 So.2d 870,
871 n. 3 (Fla. 3d DCA 1997).

[3-5] When a contract is clear and un-
ambiguous, the actual language used in the
contract is the best evidence of the intent
of the parties, and the plain meaning of the
language controls. See Fecteau v. South-
east Bank, N.A., 585 So.2d 1005, 1007 (Fla.
4th DCA 1991); see also Jones & Scully,
Inc. v. O’Connell, 604 So.2d 867, 868-69
(Fla. 3d DCA 1992), review denied, 618
So.2d 210 (F1a.1993). When a contract is
ambiguous and the parties suggest differ-
ent interpretations, the issue of the proper
interpretation is an issue of fact requiring
the submission of evidence extrinsic to the
contract bearing upon the intent of the
parties. See Fecteau, 585 So.2d at 1007.
Although restrictive covenants should be
narrowly construed, they should not be
construed in a manner that would defeat
the plain and obvious purpose and intent of
the restriction. See McMillan v. The
Oaks of Spring Hill Homeowner’s Ass'n,
754 So.2d 160, 162 (Fla. 5th DCA 2000).
Restrictive covenants will be enforced
where their intent is clear and their re-
strictions are reasonable. See Imperial
Golf Club, Inc. v. Monaco, 752 So0.2d 653,
654 (Fla. 2d DCA 2000) (construction of a
restroom facility on a golf course violated
restrictive covenant requiring complete
visibility of golf course).

In this case, the trial court properly
concluded that there was no ambiguity in
the deed restriction requiring that the
property be “used and maintained solely
for passive park purposes” and that the
“property herein conveyed is dedicated to
the public for use as passive parks.” The
court held that “[t]he park was to be used
for passive park purposes only. Fraction-
al use was not specified. Presently, a
fraction of the park is not being used for
passive purposes.”

[6] Here, the actual issue turns not on
whether the telecommunications tower’s
use was passive, as argued by appellants,
but whether the use was consistent with
the deed restriction that limits use “solely”
to “passive park purposes.” “In constru-
ing restrictive covenants the question is
primarily one of intention and the funda-
mental rule is that the intention of the
parties as shown by the agreement gov-
erns, being determined by a fair interpre-
tation of the entire text of the covenant.”
White v. Metro. Dade County, 563 So.2d
117, 123 (Fla. 3d DCA 1990) (quoting
Thompson v. Squibb, 183 So.2d 30, 32 (Fla.
2d DCA 1966)). Courts have unfailingly
guarded against encroachments on public
park land where such park land is under
the protection of a deed restriction or re-
strictive covenant. See id.

In this case, quite simply, the use of the
park for the telecommunications tower is
not related to or in furtherance of “solely
for passive park purposes.” A telecommu-
nications tower does not support a park
use. While appellants argue that the tow-
er supports a park use, like utilities or
restrooms, because someone at the park
could make a cell call from the park, the
tower has no park use. See, e.g., White,
563 So.2d at 124 (the operation of the
Lipton tournament violated the deed re-
striction “public park purposes only” be-
cause it deprived the public of the use and
enjoyment of the park, including the tennis
facilities, during the tournament for an
extended period of time).

The City devoted a portion of deed-
restricted park lands to a private commer-
cial enterprise and as a result restricted
access of park lands from the public’s use.
While courts have consistently ruled that
commercial benefit does not defeat a park
purpose, the telecommunications tower has
no park purpose. See id. ATT’s use of
the park property is neither passive, nor is
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it used to support the park. The lands are
being used to fill in ATT’s telecommunica-
tions grid for monetary gain.

[71 Next, we reject appellants’ claim
that injunctive relief is not available for a
“de minimis” violation. They claim that
the impact of the “tree tower” on the
passive recreational use of the park was
minimal and that WCI was unaffected by
the use. Appellants rely upon Thompson
which held that property restricted to use
for residential purposes, so long as it is in
good faith used for such, may also be used
to a minor extent for the transaction of
some classes of business or other pursuits
so long as such is merely casual or unob-
trusive and results in no appreciable dam-
age to neighboring property. 183 So.2d at
32. However, such use must be reason-
ably incidental to residential uses and such
an inconsequential breach of the covenant
as to be in substantial harmony with the
purpose of the parties in making the cove-
nants. See id. at 32.

[8-10] A minor violation of the deed
restriction is still a violation of the deed
restriction. “The scope of an easement is
defined by what is granted, not by what is
excluded, and all rights not granted are
retained by the grantor.” City of Orlando
v. MSD-Mattie, L.L.C., 895 So.2d 1127,
1130 (Fla. 5th DCA 2005). “The scope of
an express easement for a stated purpose
cannot be expanded to include any use
merely because such use does not impose
an added burden on the servient estate.”
Id. In this case, while the impact of the
tower to the neighborhood is minimal, the
telecommunications tower is not reason-
ably incidental to “passive park purposes.”

Accordingly, we hold that the trial court
did not err in granting permanent injunc-
tive relief. See St. Lucie County v. St
Lucie Village, 603 So.2d 1289, 1292 (Fla.
4th DCA), review denited, 613 So.2d 12
(F1a.1992) (a party seeking injunctive relief
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in Florida must demonstrate: (1) irrepara-
ble harm; (2) a clear legal right; (3) an
inadequate remedy; and (4) consideration
of the public interest); White, 563 So.2d at
126 (an injunction is a proper remedy for
violation of a restrictive covenant).

WCI, as the successor-in-interest to the
grantor of the Warranty Deed, not only
had a continuing interest in the property
and a clear legal right to enforce the deed
restriction, but appellants violated that
deed restriction without obtaining WCI’s
express written consent.

Further, we reject appellants’ claim that
the trial court found that the public inter-
est would not be served by granting the
relief sought. Although the trial court
held that the immediate destruction of the
cellular telecommunications tower “would,
no doubt, affect the public negatively,” that
does not support appellants’ claim. The
order granting the injunction clearly stat-
ed that the public was physically excluded
from the leased property. This exclusion
cut off access to park property to the very
members of the public for whose benefit
the park was given. This exclusion was
inconsistent with the deed restriction.
Further, the public interest was served by
the maintenance of WCI’s common plan
for development. While appellants charac-
terize the telecommunications tower as a
de minimis violation, it was nevertheless a
violation of which they were aware and
which they ignored. The public interest is
best served by the maintenance of the
parks, as dedicated and restricted, particu-
larly where there is a common plan served
by the parks.

[11] Appellants further argued that
the public interest would be harmed if the
injunction were entered where the tele-
communications tower served the public
interest by providing safety to its citizens
through the reception of 911 calls made
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from the area. Appellant cannot negate
the property and legal rights of others
based on a decision regarding public safe-
ty. See generally Daniel v. May, 143
So.2d 536, 537 (Fla. 2d DCA 1962) (a man-
datory injunction to remove structures in
violation of restrictive covenants may be
granted without taking into consideration
the relative amount of inconvenience or
injury to be suffered by the parties).
Here, the City circumscribed the location
of telecommunications towers to City park
lands and presented ATT with Sherwood
Forest Park as the only candidate site.
Clearly, public safety was not the City’s
most paramount concern as evidenced by
its removal of phone service previously
available to park users due to the low
revenue it generated.

[12] Lastly, we reject appellants’ claim
that the injunction improperly requires the
trial court’s continuing on-going supervi-
sion. The trial court did not contemplate
assumption of day-to-day management re-
sponsibility for the use of the telecommu-
nications tower. Rather, in an effort to
balance the competing interests and en-
sure fairness to all involved, the court
properly ordered the removal to take place
over time, allowing ATT and the City to
relocate the necessary cellular telecommu-
nications tower. The two-year transition
period was intended to allow for the re-
moval of the tower in a manner that mini-
mizes potential harm to the parties and the
public.

As to all other issues, we affirm without
comment.

Affirmed.

STEVENSON, C.J., and GROSS, J.,
concur.
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Background: Defendant was convicted of
lewd and lascivious contact with a child
under 16 years of age, and he was sen-
tenced to 40 years in prison. Defendant
appealed. The District Court of Appeal,
766 So.2d 404, affirmed in part, reversed in
part, and remanded for resentencing. On
remand, defendant was sentenced to 35
years in prison. He appealed, and the Dis-
trict Court of Appeal, 866 So.2d 165, re-
versed and remanded for resentencing. On
second remand, the Circuit Court, Pinellas
County, R. Timothy Peters, J., imposed
upward-departure sentence of 15 years in
prison. Defendant appealed.

Holding: The District Court of Appeal,
Wallace, J., held that defendant’s prior
military convictions, which were nonscore-
able as prior record, did not constitute
aggravating circumstance so as to justify
upward-departure sentence.

Reversed and remanded for resentencing.

1. Criminal Law ¢=1139

Whether a defendant’s prior nonscore-
able military convictions constitute a valid
legal ground for a departure sentence is a
question of law that an appellate court
reviews de novo.

2. Sentencing and Punishment ¢=793

In determining whether a conviction
from another jurisdiction is analogous to a
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