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WELLS, Judge.



We have jurisdiction to review the instant petition for writ of prohibition
seeking to preclude the court below from proceeding further in adjudicating
criminal charges against petitioner, Gabriel Mobley, on the grounds that Mobley is
immune from prosecution under the provisions of Chapter 776 of the Florida

Statutes (Florida’s Stand Your Ground Law). See Mederos v. State, 102 So. 3d 7,

11 (Fla. 1st DCA 2012) (“A writ of prohibition is the proper vehicle for
challenging a trial court’s denial of a motion to dismiss a charge on the ground of
immunity from prosecution pursuant to the Stand Your Ground Law.”); see also

Little v. State, 111 So. 3d 214, 216 n.1 (Fla. 2d DCA 2013) (“We believe that the

better avenue for review [of orders denying motions to dismiss asserting immunity
under the Stand Your Ground Law] is a petition for writ of prohibition, which the
supreme court has consistently held is an appropriate vehicle to review orders
denying motions to dismiss in criminal prosecutions based on immunity.”).

The standard of review applicable to this case is the same as that which is

applied to the denial of a motion to suppress. See Mederos, 102 So. 3d at 11

(stating that “a review of a trial court’s order on a motion claiming immunity under
the [Stand Your Ground] statute is governed by the same standard which applies in

an appeal from an order denying a motion to suppress”); State v. Vino, 100 So. 3d

716 (Fla. 3d DCA 2012) (citing Mederos for the applicable standard of review).

Under this standard, the trial court’s findings of fact are “presumed correct and can



be reversed only if they are not supported by competent substantial evidence,”
while the trial court’s legal conclusions are reviewed de novo. Vino, 100 So. 3d at
719. For the reasons that follow, we grant the petition but withhold issuance of our
writ confident that the court below will comply with this court’s order.
Eacts

Gabriel Mobley, the petitioner here, was charged with two counts of second
degree murder following a shooting which took place outside a local Chili’s
restaurant on February 27, 2008. The day of the fatal shooting, Mobley finished
work around 3:00 pm at his pressure cleaning business, and after going home to
shower and change, went to work at the tax preparation office of high school
friend, Jose (Chico) Correa.® After working several hours at Chico’s business,
Mobley was invited by Chico to join him and his staff at a local Chili’s to unwind.
Mobley agreed to join them but drove his own car intending to go home from the
restaurant. When Mobley arrived at the restaurant, he removed the handgun that
he was carrying and stowed the gun in the glove compartment of his car.? He did
so because he believed from the training that he had received to secure a concealed

carry license that firearms could not be brought into any establishment where food

! Mobley testified that he was temporarily working two jobs to earn extra money
because his wife, a school teacher, was soon to go on maternity leave following the
birth of the couple’s second child.

2 It is conceded that Mobley was properly licensed to carry a concealed firearm.



and alcohol are served.®> By the time Mobley got to the restaurant, a number of
Chico’s female employees had arrived and were sitting at a booth located near one
end of the restaurant’s bar. Because the booth was crowded, Mobley, Chico, and
another of Chico’s employees (another man) sat at the bar nearest the booth.

Sometime after food and drinks were ordered, Mobley and Chico went
outside to smoke. They returned to the bar where they ate, drank and conversed
without incident. However, things changed after Mobley and Chico went outside a
second time for a smoke. This time when they reentered the restaurant, they found
two men, later identified as Jason Gonzalez and Rolando (Roly) Carranza, talking
to Chico’s female employees. According to Chico, the women seemed to be
uncomfortable so he told the men to leave. This sparked a verbal altercation
between Chico and the two men which continued until the two men returned to
their table at the other end of the bar. The altercation, which lasted only a few
minutes, was loud enough to attract the attention of the restaurant’s security guard
and its manager, who asked the guard to keep an eye on Jason and Roly.

Mobley was not involved in the argument but acted as peacemaker instead,
going to Jason’s and Roly’s table to ask them to forget what he described as a petty

misunderstanding. He even shook Jason’s hand and gave him a friendly pat on the

® The trial court expressly found that “[i]n accordance with Florida law, Mr.
Mobley did not bring the firearm in to the Chili’s that night . . . .”
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back. Mobley also spoke to a third person seated at the bar who appeared to be
with Jason and Roly about forgetting this petty disagreement.”

Although the altercation appeared to have ended, Mobley testified that he
began to feel uncomfortable after he noticed Roly staring in the direction of
Chico’s party with a “mean, cold [look] on his face.” He decided it was time to
leave. But before he left, he and Chico went to the restroom where he expressed
his concerns to his friend. As Mobley and Chico were returning from the
bathroom, they passed the front of the restaurant where Mobley saw Jason, with
Roly nearby, banging aggressively on the restaurant’s window and pointing toward
them.® When Mobley and Chico reached their seats, Mobley suggested that after
Jason and Roly left, they should all go home. Approximately ten to fifteen minutes
later, after Jason and Roly appeared to have left, Mobley left the restaurant alone
while Chico settled the check.

The events that transpired next were captured on a security camera recording

made outside the restaurant, and, for the most part, are beyond dispute. The

* These events were corroborated by a number of witnesses and are not disputed.

° Alexandra Martinez, a server at the restaurant called by the State to testify,
confirmed that Jason and Roly continued to be angry after the initial shouting
match had ended and appeared to become angrier as the evening wore on.

® Ms. Martinez also observed this as did Roberto Londono, the bartender at the
restaurant.



recording shows that at 23:52:15, Mobley, wearing only a sleeveless tee shirt,
exited the Chili’s front door and went to his vehicle parked only feet away, but
mostly outside the security camera’s viewing range. There, Mobley, as subsequent
footage confirms, donned a sweat shirt, because, according to Mobley, it was chilly
that night.” He also retrieved his gun and put it in a holster that he wore around his
waist. Less than a minute after Mobley left the restaurant, Chico and the third man
in their party exited the front door. Chico was joined by Mobley who walked with
Chico to his nearby car.? There the two remained for approximately thirty seconds
until, at 23:53:38, Mobley stepped onto the sidewalk near the front fender of
Chico’s car. Approximately twenty seconds later, Chico joined him on the
sidewalk where the two smoked a cigarette.

Four seconds after Chico joined Mobley on the sidewalk, Jason Gonzalez
can be seen rapidly approaching from Mobley’s and Chico’s right. Four seconds
after that, Jason delivered a vicious punch to Chico’s face which fractured Chico’s
eye socket. Jason then can be seen to dance backward, hands raised in a fighter’s
pose, and within four seconds of landing the punch on Chico advance forward

toward Mobley. Mobley reacted by raising his arm and hand to ward Jason off.

" The video recording confirms that Chico was wearing a coat and that most
everyone else who appears on the recording was wearing either a sweat shirt or a
long sleeved shirt.

® The third man walked to his car parked next to Chico’s and remained there until
after the shooting occurred.



Two seconds later, as Jason steps back from Mobley, Roly can be seen rushing up
from the rear of the restaurant to join Jason in what Mobley testified he believed to
be a renewed attack on both himself and Chico. At this juncture, as Roly neared
Jason, who was only feet from both Mobley and Chico, Mobley testified that he
saw Roly reach under his long, baggy shirt. Believing that Roly was reaching for a
weapon to use in an attack, Mobley drew his gun and shot at Roly hitting both
Roly and Jason.

This entire series of events, from the time Jason first comes into view on the
sidewalk until the first shot was fired, took only twelve seconds. After being shot,
Jason turned and fled toward his (or Roly’s) car to collapse with a gunshot wound
to the chest and die. Roly, hit four times, fell to the ground near the restaurant’s
door where he was assisted by the third man in their party who had been sitting at
the bar. Roly later died at a local hospital. Although no weapons were found on
Roly’s body, two knives were found on the ground near where he fell.’

Following the shooting, Mobley remained at the scene and had the other
members of his party, who by then were leaving in their cars, return to wait for the
authorities. When police officers arrived only minutes later, Mobley told them that

he was armed and otherwise fully cooperated with them. After being held in a

® According to Ms. Martinez, the man who went to Roly’s aid after he was shot
took a knife with him when he left the restaurant.



police car for a number of hours, he was transported to the police station where he
was read and waived his Miranda'® rights. While there, he gave both an unsworn
and a sworn statement. He was then released but not charged.

Several weeks later, after a new lead investigator had been assigned to the
case, Mobley agreed to be and was re-interviewed. While there is no indication
that his version of the events changed in any manner during this interview, he
subsequently was arrested and charged with two counts of second degree murder.
Mobley claimed below and now claims here that these facts are undisputed and
demonstrate that he is immune from prosecution as provided by sections 776.012
and 776.032 of the Florida Statutes. We agree in part that the pertinent facts are
not in dispute and that Mobley is entitled to immunity from prosecution.

Analysis

Florida law confers immunity from criminal prosecution and civil liability,
without the obligation to retreat, on those who use deadly force reasonably
believing that the use of such force is necessary to either prevent imminent death
or great bodily harm to self or others or to prevent the imminent commission of a
forcible felony. See 8§ 776.032, Fla. Stat. (2013) (providing that a “person who
uses force as permitted in s. 776.012, s. 776.013, or s. 776.031 is justified in using

such force and is immune from criminal prosecution and civil action for the use of

% Miranda v. Arizona, 384 U.S. 436 (1966).




such force”); see also § 776.012(1), (2), Fla. Stat. (2013) (providing that a “person
Is justified in the use of deadly force . . . and does not have a duty to retreat if: (1)
[h]e or she reasonably believes that such force is necessary to prevent imminent
death or great bodily harm to himself or herself or another or to prevent the
imminent commission of a forcible felony; or (2) [u]nder those circumstances
permitted pursuant to s. 776.013”).

An objective standard is applied to determine whether the immunity

provided by these provisions attaches. See Montanez v. State, 24 So. 3d 799, 803

(Fla. 2d DCA 2010) (confirming that in determining whether the immunity
accorded by section 776.032 attaches, “the objective, reasonable person standard
by which claims of justifiable use of deadly force are measured” should be
applied). That standard requires the court to determine whether, based on
circumstances as they appeared to the defendant when he or she acted, a reasonable
and prudent person situated in the same circumstances and knowing what the
defendant knew would have used the same force as did the defendant. See Toledo
v. State, 452 So. 2d 661, 663 (Fla. 3d DCA 1984) (“[A] person in the exercise of
his right of self-defense may use “only such force as a reasonable person, situated

as he was and knowing what he knew, would have used under like

circumstances.”” (quoting People v. Moody, 143 P.2d 978, 980 (1943))); see also

Chaffin v. State, 121 So. 3d 608 (Fla. 4th DCA 2013) (confirming that the standard




to be applied for determining whether a person is justified in using deadly force in
self-defense is not a subjective standard as to the defendant’s state of mind, but an
objective standard as to a reasonably prudent person’s state of mind); Price v.

Gray’s Guard Services, Inc., 298 So. 2d 461, 464 (Fla. 1st DCA 1974) (“The

conduct of a person acting in self defense is measured by an objective standard, but
the standard must be applied to the facts and circumstances as they appeared at the
time of the altercation to the one acting in self defense.”).

Here, the court below determined that Mobley did not “reasonably” believe
that deadly force was “necessary” to prevent “imminent” death, great bodily harm,
or commission of a forcible felony. In doing so, the court discounted the totality of
the circumstances facing Mobley and concluded that the use of deadly force was
not reasonable, first, because Mobley “never saw a weapon and did not know
anything about the possibility of a weapon,” with him only seeing “the second
attacker appear to be reaching for something under his shirt,” and second, because
Mobley should have brandished his gun, fired a warning shot or told the attackers
to stop because he had a gun. We disagree for the following reasons.

As a preliminary matter, Mobley was not required to warn that he had a gun.
Section 776.012(1), (2), clearly states where the danger of death, great bodily harm
or the commission of a forcible felony is “imminent,” the use of deadly force is

justified. The statute contains no warning requirement. See T.P. v. State, 117 So.
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3d 864, 866 (Fla. 4th DCA 2013) (quoting McWhorter v. State, 971 So. 2d 154,

156 (Fla. 4th DCA 2007) (*... [U]nder section 776.013, a person who is attacked is
allowed to stand his or her ground and “‘meet force with force.” It appears that the
new law places no duty on the person to avoid or retreat from danger, so long as
that person is not engaged in an unlawful activity and is located in a place where
he or she has a right to be. § 776.013(3), Fla. Stat. (2005) (Internal citation
omitted).”).

As to the primary reason given by the court for rejecting Mobley’s “Stand
Your Ground” defense—that Mobley did not see a weapon, this likewise cannot be
deemed determinative. The record reflects that Mobley observed Jason viciously
attack his friend Chico outside the Chili’s. Mobley then saw Jason’s friend Roly
approach and reach under his shirt. It was then that Mobley became afraid for his
safety and life and for that of his friend and he pulled his gun:

Q. Okay. So, as soon as he [Roly] was coming towards you,
you shot?

A. Yes.

Q. Why did you first pull your firearm?
A. Why[?]

Q. Yes.

A. By this time, you know, | didn’t know what they had
done—1I didn’t know what Chico had got hit with, and it was so much
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blood, | freaked, I was scared and I seen [sic] this other guy coming

up from the back.
And he reached up under his shirt. So, | was scared, | thought,

they were going to shoot or kill us or stab us or something. So | was

scared.

The shooting at issue did not occur in a vacuum. Mobley did not shoot two
innocent bystanders who just happened upon him on a sidewalk. The record—as
corroborated by a video of the events—is that (1) Mobley found himself in the
middle of a violent, unprovoked attack on a companion who was standing right
next to him, by one of two men who earlier had engaged in an altercation to which
he was a witness; (2) after the initial violent attack on Mobley’s friend, the attacker
immediately turned his attention to Mobley; (3) less than four seconds after that,
the first attacker was joined by the second man involved in the altercation inside
the restaurant; and (4) when the second man reached under his shirt after rushing
up to join his companion who had not abandoned the field, Mobley believed the
second man was reaching for a weapon to continue the attack. With these facts at
hand, and with Mobley’s knowledge of these two assailants, the issue for
determination was not whether Mobley knew a weapon was possible or whether he
actually saw one, but whether a reasonably prudent person in those same

circumstances and with the same knowledge would have used the force Mobley

used.
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Rather than applying the objective standard required, the court below instead
focused on the events that transpired inside the Chili’s to entirely discount
Mobley’s “expressed beliefs or intentions” about what occurred outside the Chili’s.
The court found that because Mobley was not directly involved in the earlier
altercation inside the restaurant between Chico and Jason/Roly, but had acted as
peacemaker, he could not have feared for his own life during the events which
happened later outside the restaurant. However the events that occurred inside the
Chili’s are relevant only insofar as they provide the context for Mobley’s actions
when the attack outside the restaurant occurred.

It may have been more prudent for Mobley and Chico to skitter to their cars
and hightail it out of there when they had the chance; however, as even the State
concedes and the court below recognized, Mobley and Chico had every right to be
where they were, doing what they were doing and they did nothing to precipitate
this violent attack. The only relevant inquiry was whether, given the totality of the
circumstances leading up to the attack, the appearance of danger was so real that a
reasonably cautious and prudent person under the same circumstances would have
believed that the danger could be avoided only through the use of deadly force.

Because the preponderance of the evidence demonstrates that had the proper
standard been applied, Mobley’s use of deadly force was justified, the motion to

dismiss should have been granted. See Dennis v. State, 51 So. 3d 456, 460 (Fla.

13



2010) (confirming that, where a defendant claims immunity from prosecution
under sections 776.012, 776.013 and 776.032, the court below must determine
whether that defendant has shown by a preponderance of the evidence that the
iImmunity attaches); Vino, 100 So. 3d at 717 (“When a defendant invokes the
statutory immunity, the trial court must hold a pre-trial evidentiary hearing to
determine if the preponderance of the evidence warrants immunity.”).

In so holding, we are mindful that, under our standard of review which is
akin to that applied to the trial court’s ruling on a motion to suppress, the trial
court’s ruling comes to this court “clothed with a presumption of correctness and
the court must interpret the evidence and reasonable inferences and deductions
derived therefrom in a manner most favorable to sustaining the trial court’s ruling.”

See R.J.C. v. State, 84 So. 3d 1250, 1254 (Fla. 4th DCA 2012) (quoting Terry v.

State, 668 So. 2d 954, 958 (Fla. 1996)); Smith v. State, 719 So. 3d 1018, 1021 (Fla.
3d DCA 1998) (same). Nevertheless, considering the entire record and reasonable
inferences derived therefrom in @ manner most favorable to the trial court’s ruling,
we nonetheless find there is no basis to support the trial court’s decision to deny
Immunity in this case.

Petition granted.

SHEPHERD, C.J., concurs.
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Mobley v. State
Case No. 3D13-1566

SALTER, J. (dissenting).

| respectfully dissent. Under the Stand Your Ground (SYG) immunity
statute' and applicable case law, the trial court is the initial fact finder regarding
a defendant’s claim of immunity. The SYG hearing is nothing more or less than a
mini-trial conducted by the court without a jury on the fact-intensive issues framed
by the statute: in the present case, did the defendant reasonably believe that deadly

force was necessary to prevent imminent death or great bodily harm to himself or

another or to prevent the imminent commission of a forcible felony? The

defendant bears the burden of proving these elements by a preponderance of the
evidence, and the trial court’s findings of fact are presumptively correct for
purposes of our review. Those findings can be reversed here only if they are not
supported by competent substantial evidence. The trial court’s legal conclusions

are reviewed de novo. State v. Vino, 100 So. 3d 716, 719 (Fla. 3d DCA 2012) (“In

conducting its review, an appellate court must restrain itself from the natural

human impulse to consider that its own view of the facts is superior to that of a

1§ 776.032, Fla. Stat. (2008).

12 Darling v. State, 81 So. 3d 574 (Fla. 3d DCA), review denied, 107 So. 3d 403
(Fla. 2012).
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trial judge.”).

Regarding the facts, four judges have now split evenly on whether the
defendant’s decisions to 1) take his Glock .45 out of the glove compartment of his
truck, following a verbal altercation within the restaurant, and 2) fire five shots into
the two decedents, after a single punch was thrown outside the restaurant, met the
requirements for SYG immunity. One was the trial judge who actually heard and
observed thirteen witnesses under oath and subjected to cross-examination.”® This
Court was of course required to conduct its review of the testimony by reading it
and without observing the witnesses as they testified.

The facts are also ambiguous when it comes to the surveillance video
recorded by the camera affixed to the outside of the restaurant. Did deceased
victim Carrazana appear to be reaching for a weapon, as the defendant testified?
The video has only two frames per second (human vision is equivalent to 60
frames per second), and the camera caught the action from above and behind the
incident.  As described below, the few video freeze-frames of the incident seem to
me to disprove, rather than prove the defendant’s testimony. These uncertainties
confirm that the defendant’s claim is a classic, fact-based issue for the jury at trial.

Nor do I agree that the trial court committed any error of law in ruling on the

B3 “The legislature’s enactment of section 776.032 placed the burden of weighing
the evidence in ‘Stand Your Ground’ cases squarely upon the trial judge’s
shoulders.” State v. Gallo, 76 So. 3d 407, 409 (Fla. 2d DCA 2011).
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defendant’s motion. The trial court’s reference to the defendant’s conflicting
statements regarding the fear that purportedly caused him to shoot both
decedents—whether a fear of imminent death or great bodily harm to (a) himself,
(b) Chico Correa, or (c) both of them—is a reflection (and not the only one) on the
defendant’s disparate accounts of the incident, going to credibility, and not a legal
error (application of a “subjective” standard regarding the defendant’s state of
mind as opposed to an “objective” standard regarding a reasonably prudent
person’s state of mind), as characterized by the majority. For these reasons, we
should deny the defendant’s petition without prejudice to his right to present SYG
immunity and self-defense as affirmative defenses at trial.

Additional Facts

A number of additional facts in the record before us warrant specific
consideration. The first is that the defendant and his friend Mr. Correa went
outside to smoke cigarettes three times during their visit to the restaurant on the
evening in question. During the first and second of those cigarette breaks, the
defendant was unarmed—his firearm was inside the glove compartment of his
truck—and he was wearing a sun shirt. Only at the time of his third exit from the
restaurant (after the verbal exchanges inside the restaurant, and after the defendant
had told others that he planned to return home to his pregnant wife), did he instead

unlock his truck, put on a sweatshirt, retrieve his firearm and holster from the
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glove compartment, and tuck the holstered firearm into his belt under the
sweatshirt. Instead of going home to his wife as he had said, the defendant
lingered on the sidewalk with Mr. Correa for a third, fateful smoke.

It was a cool February evening in Miami when the defendant had first
arrived at the restaurant (well after 9:00 p.m.), but he had not put on his sweatshirt
for the first and second cigarette breaks. He did not unlock his truck and put on his
sweatshirt until the sweatshirt was used to cover his holster and Glock .45.

A second factual point for consideration is the punch thrown by Mr.
Gonzalez at Mr. Correa’s right eye. The testimony established that: Mr. Correa did
not fall to the ground; his injury was treated with an ice pack at the scene; his vital
signs were normal when he was checked by a fire rescue lieutenant at the scene
after the incident; and he declined to be transported to an emergency room or other
medical provider for treatment that night. Mr. Gonzalez’s blow drew blood and,
according to Mr. Correa’s description of a later diagnosis, fractured his eye socket,
but ordinarily an assessment of “great bodily harm” is a jury issue. Cloninger v.
State, 846 So. 2d 1192 (Fla. 4th DCA 2003). Classification of Mr. Correa’s injury
as a forcible felony would also turn on whether the single punch intentionally or

knowingly caused “great bodily harm, permanent disability, or permanent
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disfigurement.”"

A third factual consideration involves the surveillance video of the incident
and freeze-frame images from that video. The images do not corroborate the
testimony by Mr. Correa and the defendant that the second decedent, Mr.
Carrazana, seemed to be reaching under a jacket as if for a weapon. To the
contrary, Mr. Carrazana is not fully visible in the images until time stamp label
23:54:09. In that image, the defendant was off the sidewalk, three feet or so into a
vacant parking place, and Mr. Carrazana had both hands well away from his
waistline, extended as in a normal gait. Both hands were visible and neither held a
weapon. His sleeves were rolled up.

In the next frame, stamped 23:54:10, the defendant’s line of sight to Mr.
Carrazana was blocked by Mr. Gonzalez. In the very next frame, 23:54:11, both
Mr. Gonzalez and Mr. Carrazana are staggering from the first gunshot or gunshots
that hit them.™ The evidence at the SYG hearing did not establish that either
decedent carried a knife, displayed a knife, or that Mr. Correa or the defendant ever

saw a knife before the defendant opened fire. The two restaurant knives later

4" Compare § 784.03(1), Fla. Stat. (2008) (misdemeanor battery) to § 784.041(1),
Fla. Stat. (2008) (felony battery) and 8 784.045, Fla. Stat. (2008) (aggravated
battery, also a felony).

> The forensic evidence confirmed that one gunshot, fired from several feet away,
hit Mr. Gonzalez (who had been in front of Mr. Carrazana and was closest to the
defendant), who then turned and staggered several steps away from Mr. Mobley
before collapsing and dying. Additional gunshots (also fired from several feet
away) hit, and ultimately killed, Mr. Carrazana.
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found outside the door (after the incident) were not shown by the defense to have
been obtained, displayed, or held by either decedent at any time.

The fourth and final factual point warranting additional discussion is also
pertinent in self-defense and SYG cases—the relative size and weight of the parties
involved in an attack claimed to justify the use of deadly force. In the present case,
the decedents were five feet, eight inches, and 217 pounds (Mr. Gonzalez), and
five feet, six inches, and 156 pounds (Mr. Carrazana). Mr. Correa, punched by Mr.
Gonzalez, was six feet, one inch, and 285 pounds, while the defendant was six feet,
two inches, and weighed 285 pounds.

Having addressed these four additional factual points that were part of the
record before the trial court, | next turn to the majority’s conclusion that the trial
court applied the incorrect legal standard to the evidence. As noted at the outset,
the trial court’s rulings on matters of law are subject to de novo review here.

Montanez and the “Obijective, Reasonable Person” Standard

While | agree with the majority that the “objective, reasonable person”
standard applies to an assessment of whether the use of deadly force is justifiable

(under Montanez v. State, 24 So. 3d 799, 803 (Fla. 2d DCA 2010), and Fla. Std.

Jury Instr. (Crim.) 3.6(f)), | disagree with the majority’s further conclusions
regarding the trial court’s adherence to that standard and the remedy applicable to

the alleged failure to apply that standard.
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As to the argument that the trial court erroneously applied a subjective, state-
of-the-defendant’s mind standard, it must be remembered that the *“objective,
reasonable person” is not a hypothetical, unknowing stranger dropped into the
altercation and the defendant’s shoes a microsecond before Mr. Gonzalez punched
Mr. Correa. The “objective, reasonable person” is a person situated in the same
circumstances as the defendant and knowing what the defendant knew. Montanez
at 803 n.6; Slip Op. at 9-10.

In the present case, the trial court correctly assessed those circumstances and
the defendant’s state of knowledge; the trial court did not otherwise dwell on the
defendant’s subjective state of mind or intentions. The fact-intensive
determination of whether a reasonable and prudent person in the defendant’s shoes
might have perceived that Mr. Carrazana was reaching for a deadly weapon turned
on the court’s assessment of the defendant’s credibility. The defendant and his
friend of 17 years were the only living eyewitnesses to that important fact. The
video and freeze-frame images did not definitively prove or disprove the
reasonableness of that alleged perception—an alleged perception which turned out
to be erroneous.

Simply stated, the justifiability of this defendant’s use of force, or of a

hypothetical “reasonably prudent person’s” use of force, turns on a fact dependent

on the defendant’s credibility. The majority disagrees with the trial court regarding
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the trial court’s assessment of the defendant’s credibility, but that is an assessment
to which we should defer. There is competent, substantial evidence in this record
to support the trial court’s determination that the defendant failed to prove his
entitlement to immunity. In such a case, the petition should be denied. Mederos v.
State, 102 So. 3d 7, 10 (Fla. 1st DCA 2012).

My second departure from the majority’s analysis involves the remedy that
would be appropriate if it were established (though it has not been) that the trial
court committed legal error by applying the wrong standard. The majority would
grant the petition and thereby mandate the discharge of the defendant on grounds
of immunity. However, since jeopardy never attached—the SYG hearing is a
mini-bench trial on a jurisdictional issue—the correct remedy based on the
majority’s conclusion would be a remand to the trial court to apply the allegedly-
correct legal standard and rule accordingly. That is the result when, for example,
the trial court erroneously grants a motion to dismiss in a criminal case and we

reverse and remand for reinstatement of the information. State v. Gomez, 103 So.

3d 258 (Fla. 3d DCA 2012).

Conclusion

For these reasons, | respectfully dissent. | would deny the defendant’s
petition for prohibition without prejudice to his rights to raise self-defense and

SYG immunity as affirmative defenses and issues for resolution by a jury. | would
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also vacate this Court’s order of August 15, 2013, which stayed criminal trial

proceedings in this case pending further order of this Court.
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